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Of Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

ESTATE OF AARON CAMPBELL, by and
through its Personal Representative, Marva
Davis,

Plaintiff,

vs.

RONALD FRASHOUR III, RYAN LEWTON,
LIANI REYNA, JOHN BIRKINBINE and
CITY OF PORTLAND,

Defendants.

    Case No. CV-10-1358-MO

DECLARATION OF PLAINTIFF’S
COUNSEL IN REPLY TO DEFENDANTS’
OPPOSITION TO PLAINTIFF’S MOTION
TO ALLOW FILING OF AMENDED
COMPLAINT AND TO ADD
DEFENDANTS

I, Tom Steenson, declare as follows:

1. I am one of plaintiff’s attorneys.

2. Plaintiff filed its motion to allow filing of the proposed Amended Complaint and
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to add defendants by Order of the Court without having had an opportunity to fully confer with

all defense counsel.  Therefore, some of the concerns and objections raised by defendants were

not fully addressed in plaintiff’s original submissions in support of the motion.  The purpose of

this reply declaration is to address those concerns and objections.

A. Deadline for Filing Non-Dispositive Motions

3. The City’s Response to Plaintiff’s Motion to Amended Complaint (“City’s

Response,”) at p 5, contains the following statement: “There was no request to alter that deadline

[i.e., the deadline for filing non-dispositive motions] at the Rule 16 Conference.”  With that

statement, the City attempts to circumvent the clear and unambiguous agreement reached by all

parties in its initial discovery conference to extend all deadlines, including the deadline for the

filing of non-dispositive motions.  See Declaration of Counsel in Support of Plaintiff’s

Unopposed Motion to Extend and Set Deadlines (Docket # 20), ¶ 2 (“Counsel for all parties have

conferred on Plaintiff’s Unopposed Motion to Extend and Set Deadlines.”); and Plaintiff’s

Unopposed Motion to Extend and Set Deadlines (Docket # 19) (“Plaintiff moves for an order to

extend and set the following deadlines in the case: 3/23/11[:] Close of discovery and deadline for

non-dispositive motions [emphasis added].)

4. As far as I can determine, it was simply an oversight by the Court, which was

apparently not caught by any of the parties, not to have extended the deadline for filing non-

dispositive motions to March 23, 2011, as was so clearly the parties’ desire.  In fact, I did not 

realize the Court’s Minute Order, dated December 20, 2010, did not contain the requested

extension until March 22, 2011, when I was reviewing the record and preparing plaintiff’s

motion to allow the filing of the proposed Amended Complaint. 
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Other than some limited continuing document production which the parties have agree1

to, the only exception is the deposition of a few specific civilian witnesses to events involving
Campbell, his death and his family, which the Court has allowed the parties to depose after
discovery closed.  See 3/18/11 Minute Order (Docket #42).  Those depositions, most of which
will be taken by defendants, have not been taken or scheduled.

See ¶¶ 15-16, below, regarding plaintiff’s full cooperation with discovery.2
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B. Scope of Proposed New Claims and Potential New Discovery

5. Other than clarifications of some of the allegations in the existing Complaint, the

proposed amendments would primarily accomplish the following:

a. Name Marva Davis as a plaintiff in her individual capacity on a proposed Third

Claim for Relief, against existing Defendants Frashour, Lewton, Reyna and Birkinbine and

proposed new Defendants John Doe and Jane Doe, alleging a violation of her due process rights

under the Fourteenth Amendment; and

b. Name Marva Davis as a plaintiff in her individual capacity on a proposed Fourth

Claim for Relief, against existing Defendant City of Portland, alleging the common law tort of

Intentional Infliction of Emotional Distress (“IIED”).

Proposed 14  Amendment Claimth

6. The primary allegations relating to the proposed 14  Amendment claim are thoseth

involving the death of Campbell and Marva Davis’ loss of her son.  Although the claim is new,

the allegations supporting liability on the claim arise from the same nucleus of facts surrounding

the death of Aaron Campbell on the original 4  Amendment claim and the discovery on thatth

claim is virtually complete.   The only new allegations of fact associated with the 141 th

Amendment claim that may involve additional discovery, none of which plaintiff opposes,  are2

the following:

“38. Following the death of Campbell, the John and Jane Does
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The allegation regarding the police harassment of Ms. Davis’ family does not form any3

basis for her proposed 14  Amendment claim against the current individual defendants, formerth

Officer Frashour, Officer Lewton and Sergeants Reyna and Birkinbine.

See ¶ 12.d., below.4
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intentionally and/or with reckless disregard falsely informed Davis that Campbell
had committed suicide thereby causing Davis severe emotional distress.  Upon
information and belief, Portland police officers engaged in a campaign of
harassment of Ms. Davis’ family with the intent to, or with reckless indifference
to the consequences of their conduct, which would dissuade her from exercising
her constitutional rights and right to legal redress.

* * *

42. As a result of the above conduct by Frashour, Lewton, Birkinbine,
John Doe and Jane Doe, Davis has suffered severe emotional distress and
anxiety.”

Proposed Amended Complaint (Exhibit E).

7. Other than defendants reopening Ms. Davis’ deposition and questioning her and

another witness at her home regarding what the police officer John and Jane Does’ told Davis

about how her son died when they visited to her home on January 29, 2010 (id. ¶ 38),  I know of3

no other available discovery to be had since the City has informed us that the identity of the John

and Jane Does is unknown.   I assume the deposition of Ms. Davis and the witness on the visit4

could be completed in about 30 minutes each.  

8. Regarding Ms. Davis’ severe emotional distress (id. ¶¶ 38 and 42), I assume

defendants could question her and perhaps her husband, who also has been deposed, on the issue

in less than 30 minutes each. 

9. This relatively minor discovery could easily be completed in April and May and

would not interfere with the current June 23, 2011, deadline for the filing of dispositive motions.

//
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Proposed IIED Claim

10. The only new allegations of fact associated with the proposed IIED claim to be

brought by Ms. Davis against the City that involves the likelihood of additional discovery by the

City is the police harassment of Ms. Davis’ family.  Regarding the allegations of harassment

(id.), until the requested documents are produced by the City it is impossible to tell what

depositions, if any, may be appropriate for plaintiff to take.  I assume, at most, there may be a

need for a few depositions lasting about an hour or less each.  Likewise, depending upon whether

any depositions are needed, the City may want to depose someone.  Since this claim does not

name the individual defendants, they could not possibly need any discovery on this claim.

11. Otherwise, the new allegations for the IIED claim, including Ms. Davis’ severe

emotional distress, are the same as those discussed above in relation to the 14  Amendmentth

claim.  The scope of any additional discovery needed by defendants should be the same as

discussed above in ¶ 8.

C. Discovery by Plaintiffs to Date on Events Alleged in ¶ 38 of the Proposed Amended 
Complaint

12. With regard to discovery related to the events at the home of Marva Davis’ home

after her son had been shot and killed by the police and the subsequent police harassment of Ms.

Davis’ family, the City’s Response, at p 5, states: “In the course of depositions conducted

according to that schedule, plaintiffs’ counsel asked no questions about the events alleged in ¶ 38

of the proposed ‘Amended Complaint.’”  What the City fails to disclose is the discovery that

plaintiff sought beginning on January 28, 2011, and continued to seek throughout the discovery

period, which the City has either refused or is unable to produce regarding those events.  Those

discovery requests include:
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Mr. Campbell and Mr. Jackson are Marva Davis’ sons.5

The City did not request a formal request for production.6

The depositions of the CRI and a Rule 30(b)(6) police witness on the alleged plot by7

Aaron Campbell’s brother offering a bounty of $5,000 for anyone who would kill Frashour are
opposed by the City and is the subject of its motion for a protective order to bar those depositions
which is currently in abeyance.  See Docket # 34 (motion); Docket # 42 (Minutes of Proceedings:
motion held in abeyance until the plaintiff files, and the court decides, a motion to amend the
complaint.)  The City has agreed to produce documents regarding the CRI and the alleged bounty
if the Court allows the depositions.
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a. Jim McCandlish’s letter to David Landrum, dated January 28, 2011 (attached

Exhibit F):

“1.  Additional Discovery Request.  Attached is a Special Report in PPB
[Portland Police Bureau] Case No. 10-17449.  Please produce all reports and
documents as defined under the FRCP relating to this separate case.  Additionally
we request all such documents as they relate to (1) post January 29, 2010, contacts
regarding David Lee Campbell (7.15.82), including but no limited to a stop on or
about April 2, 2010, in the afternoon in the parking lot of Lents Park at 92  andnd

S.E. Holgate: and (2) the same respecting Roderick Nathaniel Jackson (10.20.88),
including but not limited to an incident occurring approximately March 18, 2010,
in the parking lot of the Olive Garden restaurant located at 9830 S.E. Washington
Street, Portland, in which two police cars blocked his vehicle’s path.  Please
advise whether a formal Request for Production will be needed.” ,5 6

“2.  Deposition of the CRI.  As you will recall, a number of complaints
were made to your office about the deceptive and aggressive tactics used by PPB
against Campbell family members in the immediate aftermath of the family’s
tragic double loss.  We need to depose the CRI in 10-17449 to determine the
credibility of the allegations.  The deceptive and aggressive tactics used, plaintiffs
will assert, were intended to intimidate the family from pursuing a claim against
the police, or is evidence of the police recklessly disregarding the foreseeable
consequences of such tactics.  Plaintiffs are willing to discuss how the
confidentiality of the CRI can be maintained.”7

b. My letter to David Landrum, dated February 25, 2011 (attached Exhibit G):

“[McCandlish’s January 28, 2011] letter also requested documents related to the
two other, or possibly related, incidents described in Mr. McCandlish’s letter (one
occurring on approximately March 18, 2010 and another on approximately April
2, 2010.)  Of course, even if there are not additional or any reports regarding the
three, possibly related incidents, the request for documents includes any related
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officer field notebook entries and BOEC/radio communications.”

c. My letter to David Landrum, dated March 24, 2011 (attached Exhibit H):     

“I am writing to followup on my letter dated March 21, 2011, and our followup
phone conversation on March 22, 2011. * * *

Documents Related to Treatment of Family by Police – Letter Requests from
Plaintiff’s Counsel Dated January 28 (from McCandlish) and February 25
(from Steenson)                                                                                                       

Generally, I understand the City’s position to be that the discoverability of these
documents will be dependent upon Judge Mosman’s rulings on the plaintiff’s
motion to amend and the City’s motion for a protective order.  Depending upon
the rulings, I assume we will be able to resolve any differences we now have on
the production of these documents.  If not, we may need to consider bringing the
matter to Judge Mosman’s attention.”

d. I had a conversation with David Landrum during a break in depositions the latter

part of the week of March 14, 2011, regarding the proposed John and Jane Does defendants, in

which he informed me that the City had no information regarding two police officers going to

Marva Davis’ home on January 29, 2010.  Therefore, it appears the City is unable to provide the

true names of the John and Jane Does in the proposed Amended Complaint.

13. Because the witnesses already deposed by plaintiff have no knowledge of the visit

to Ms. Davis’ home by the Does and the police harassment of Ms. Davis’ family alleged in ¶ 38

of the Amended Complaint, plaintiff’s counsel did not inquire of any of those witnesses about

those events.  It would have been a waste of time to do so.  More importantly, since the City has

refused to produce the requested documents regarding the harassment and cannot identify the

John and Jane Doe police officers, plaintiff has not been able to even consider deposing anyone

on the matters.

14. Clearly, plaintiff has not been dilatory in its efforts to obtain discovery regarding

the events alleged in ¶ 38 of the proposed Amended Complaint.  Instead, it is the City who has
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The City merely asserts: “Defendants are prejudiced by the inability to prepare their8

defense to claims which were hidden from view.”  City’s Response, at p 5.  The other defendants
make, at best, similar vague assertions: Lewton - “defendants will not have the opportunity to
conduct discovery and, if applicable, file dispositive motions against the modified claims”
(Defendant Ryan Lewton’s Response to Plaintiff’s Motion to Amend the Complaint, at p 2);
Reyna - “extensive discovery will be required to investigate the new claims” (Defendant Liani
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resisted the discovery and failed to provide it despite plaintiff’s repeated requests to do so.

Plaintiff Is Not Trying to Deny Defendants’ Discovery

15. Plaintiff has fully cooperated with defendants in producing documents and

responding to interrogatories, agreeing to defendants’ requests to issue subpoenas for documents

concerning Campbell’s life, and helping with the appearances of civilian witnesses for the

defendants’ to depose.  Any discovery disputes which did exist have been resolved.  As a result,

defendants have had to file no motions to obtain discovery from plaintiff.  Thus, as I made it

clear to defense counsel during the abbreviated conferral on plaintiff’s motion to amend, plaintiff

is not opposed to reasonable additional discovery to address defendants’ needs arising from the

filing of the proposed Amended Complaint, including reopening the depositions of Marva Davis

and her husband, John Davis.  The argument in the City’s Response, at p 5, that “One can

reasonably conclude plaintiff brings these allegations [in ¶ 38 of the Amended Complaint] now

to avoid discovery related to the allegations]” is spurious.  

16. Plaintiff remains willing to fully cooperate with any additional discovery which

defendants will actually need if the proposed Amended Complaint is filed.  However, I note in

this regard that none of the defendants specify what discovery they believe they will need or what

kind of time they anticipate additional depositions, if any, would take.  All they assert are vague

references to “prejudice” if the Amended Complaint is filed without specifying what they

mean. ,8 9
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Reyna’s Opposition to Plaintiff’s Motion to Allow Filing of Amended Complaint and to Add
Defendants, at p 1); Birkinbine - the IIED claim “will prolong ... the discovery process in
respects unrelated to and prejudicial to defendant Birkinbine” (Defendant Birkinbine’s Response
to Plaintiff’s Motion to Amend Complaint, at p 2) 

The suggestion by any of the individual defendants that additional discovery will cost9

them any money is incorrect given the fact that their counsel is being paid for by the City through
its obligation to fully indemnify and defend them pursuant to the Oregon Tort Claims Act.
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Facts Learned in Discovery Which Support the Proposed Amendments

17. Marva Davis was very careful about making the decision to seek an order

allowing the addition of a claim in her individual capacity with a 14  Amendment claim againstth

the existing individual defendants and the proposed John and Jane Doe police officers.  Given

the nature of the legal standard for her 14  Amendment claim, discovery was critical before theth

decision could be made to pursue such a claim.

18. Obviously, what the facts were that the police officer witnesses, including the

individual defendants, and the civilian witnesses would actually testify to under oath when

questioned by plaintiff’s attorneys was very important.  It was also important to conduct

discovery on the role of the PPB’s policies within the police bureau, especially those governing

the use of force, and what responsibility officers and sergeants had in following those policies.  It

was also critical to conduct discovery on the PPB’s training of its officers and sergeants in a

multitude of areas relevant to the case, including: the use of force, including deadly force;

defensive tactics; the use of less lethal (bean bag) shotguns; the use of AR-15 rifles; the use of K-

9s; patrol tactics; command (high risk) incident management and supervision; the activation and

use of the Hostage Negotiation Team (HNT); the activation and use of the Special Emergency

Response Team (SERT); the activation and use of the PPB Crisis Intervention Team; the

identification and/or recognition of those persons who are or are perceived to be mentally ill or
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possibly suicidal, the treatment of and interaction with mentally ill persons or those persons

perceived to be mentally ill or possibly suicidal; “suicide by cop”; crisis intervention; the

command structure and communication system to be implemented in a situation involving a

person who is possibly suicidal and/or armed with a firearm; the command structure and

communication system to be implemented in a situation involving a potential hostage situation;

the treatment of wounded or dead citizens, including, but not limited to, when and how to

approach them; and medical evaluation, care and treatment for citizens.

19. Plaintiff’s counsel devised a discovery plan to obtain the necessary discovery.   As

soon as we became aware of who counsel for the five defendants was going to be, we started

serving separate sets of interrogatories on each of the five defendants.  We did the same with

separate sets of requests for the production.  All of those discovery requests were served by on or

about November 29, 2010.  The plan was to obtain complete production of documents regarding

the events on January 29, 2010 and the training issues prior to beginning depositions. 

20. For the most part, defendants provided timely and fairly complete discovery

responses.  The only exception was the slow pace of production of documents by the City with

regard to the PPB’s training documents.  Despite plaintiffs’ first request for the production of

documents by the City on the training received by the individual defendants in the areas

described above on November 22, 2010 (attached Exhibit I), the training documents have

dribbled in over the course of the past few months, with the most recent training documents not

being produced until March 4, 2011 (regarding the use of K-9s like the one deployed to the scene

prior to Campbell being shot) and March 29, 2011 (on patrol tactics like those used to some

degree at the scene prior to Campbell being shot).  As a result, plaintiff was forced to conduct

many depositions of PPB witnesses, including the individual defendants, without having first
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received training documents relevant to their depositions.

21. The depositions confirmed that the situation involving Campbell was slow-

evolving.  The first call to 911 came in at 4:22 p.m., resulting in an immediate dispatch for the

police to conduct a welfare check at the apartment where Campbell was visiting the mother of

two of his children.  The individual defendants were on scene for lengthy periods of time prior to

Lewton and Frashour shooting Campbell at 6:08 p.m., about 1 and ½ hours for Lewton; about 46

minutes for Reyna; about 39 minutes for Frashour; and (probably) about 20 minutes for

Birkinbine.  There was clearly ample time for the defendants to deliberate consistent with PPB

policy and the training they had received over how to handle the situation with Campbell, who

was reported to have been suicidal and possibly armed with a gun, and to consider and plan, if it

became necessary, as to what force to use and how to use it.

22. Depositions of several police officers and some of the civilian eyewitnesses who

were at the scene when Campbell was shot were taken during the two periods of time set aside

for depositions – January 31 - February 11 and March 7-18.  As a result, there now is a sworn

record in which many facts no longer seem to be in dispute.  At 4:22 p.m., at call by a relative of

Angie Campbell, Aaron Campbell’s wife and mother of two of his children, was made to 911

seeking a welfare check on Ms. Campbell at the apartment where she lived with the two children. 

It was reported that Aaron Campbell was suicidal over the death of his brother and that he might

be armed.  Campbell had committed no crime.  Campbell had not threatened the police or anyone

else.  Campbell had not taken anyone hostage.  At about 5:03, Angie Campbell walked out of the

apartment and told police Aaron Campbell was “calm” that day.  At about 5:34 p.m., when asked

by the police over the phone, he sent his two minor children and another minor child out of the

apartment to the police.  At about 5:56, Campbell who was then alone in his apartment texted the
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police (in response to a text question from the police) that he would “never” hurt himself.  At

about 6:06, Campbell was alone in his apartment when asked by a police officer by phone to

come out if he wanted the police to go away and that he would not be hurt.  At about 6:07,

Campbell walked out of his apartment and into the parking lot, with his hands behind his head,

with fingers interlaced, walking backwards.  Campbell walked backwards towards the sound of

Lewton’s voice as directed by Lewton to do.  Campbell stopped twice as also directed by Lewton

to do.  It was at that point, and also largely undisputed, that Lewton told Campbell he would be

shot if he did not follow Lewton’s directions.  At that point, there is differing testimony as to

what happened.

23. According to several witnesses, after Lewton told Campbell that he would shoot

him if he didn’t follow directions, Campbell said something like “then just shoot me.”  Then,

according to Lewton’s deposition testimony, over the course of the next 12 seconds or so he told

Campbell twice to raise his hands over his head, which he didn’t do; and, in response Lewton

began shooting Campbell with his less lethal shotgun in the area of the buttocks.  Lewton admits,

according to his version of events, that he shot Campbell with his less lethal shotgun after the 12

seconds or so had elapsed, during which Campbell was simply standing with his back to Lewton

about 15-20 feet away, with his hands on the back of his head, not moving and saying nothing. 

Before shooting Campbell, Lewton admits he had not seen a gun on Campbell (Campbell was in

fact unarmed) nor had Campbell made any type of a furtive gesture like he was trying to reach for

a gun.

24. Some civilian eyewitnesses say something different happened.  For example, on

March 17, 2010, I deposed Tyler Camp.  Camp says that immediately after Campbell said “then

just shoot me” to Lewton, Lewton started shooting Campbell in the back, again while he was
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Regardless of what version of the facts is true, the Portland Police Chief and the City10

found that Lewton violated applicable PPB policies, including the use of physical force policy,
and did not follow his extensive training on the use of force.

Frashour’s story to the PPB investigators did not wash with the Portland Police Chief11
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simply standing there, doing nothing.10

25. It is also undisputed that Campbell, after being shot the first or second time by

Lewton with the less lethal shotgun, stumbled and then started running towards the apartment

where he had come from.  What is now clear from the deposition testimony of the police officers

and civilian eyewitnesses on the scene is that the only witness who claims Campbell, after

continuing to be shot by Lewton as he ran away (a total of six times)  was diving his hands down

into the back of his pants to pull a gun out is Frashour.  A jury could easily conclude that

Frashour is lying in his March 7, 2011 deposition about Campbell’s attempt to get to his gun

(which was actually on a shelf in the closet of the apartment) in a lame attempt to justify his

“shocking” shooting of an unarmed man in the back.11

26. From discovery in this case, it is undisputed that Sergeants (Defendants) Reyna

and Birkinbine, had ample time to deliberate over their supervisory actions.  They were in charge

in deploying officers to use force, if necessary.  It was their command responsibility to create and

implement effective plans to ensure Campbell was not hurt and to decide whether to get

Campbell out of the apartment and place him in harms way or to simply leave him alone in the

apartment and leave the scene.  From a review of the production of training documents by the

City during discovery and plaintiff’s depositions of PPB witnesses relevant to the training the

sergeants’ received, I believe there is more than an ample basis for the 14  Amendment claimth
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Plaintiffs deposed at least the following witnesses relevant to the sergeants’ training and12

responsibilities at a scene such as the one they responded to with Campbell: Commander David
Benson (2/8/11), Officer Michael Lieb (2/8/11), Police Chief Michael Reese (2/11/11),
Commander James Ferraris (3/16/11) and Officer Terry Kruger (3/18/11).

TOM  STEENSON

Attorney at Law

P.O. Box 820207 

Portland, OR 97282
Tel: (971) 645-6625
tomsteenson@comcast.net

PAGE 14 DECL OF PL’S COUNSEL IN REPLY TO DEFS’ OPP TO PL’S 

MOT TO ALLOW FILING OF AM  COMPL & AND TO ADD DEFS

against the sergeants for their deliberate actions in dereliction of their duties.  See Exhibits C and

D (Docket # 45-1 [the PPB’s findings that the sergeants violated applicable PPB policies and did

not follow their extensive training]).12

27. In sum, I believe a jury could easily conclude that the conduct of the individual

defendants is “shocking” and deliberately indifferent to the plaintiffs’ rights.

28. I make this reply declaration in response to defendants’ opposition to plaintiff’s

motion to allow the filing of the proposed Amended Complaint and to add parties.

DATED this 8  day of April 2011.th

/s/ Tom Steenson                                                    
TOM STEENSON      OSB #74313
Of Attorneys for Plaintiff
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