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INSTRUCTIONS: File the
original and three copies of
the complaint and all
attachments and the $300
filing fee with the Board at:

528 Cottage St NE, Suite
400
Salem, Oregon 97301-3807
Phone 503-378-3807

STATE OF OREGON
EMPLOYMENT RELATIONS BOARD

UNFAIR LABOR PRACTICE
COMPLAINT

Public Employment

For Board Use Only

Case No. ________________

Date Filed _______________

COMPLAINANT
Name, address, and phone number

Portland Police Association
1313 NW 19th Ave.
Portland, OR 97201
503-225-9760

COMPLAINTANT’S REPRESENTATIVE
Name, address, and phone number, if applicable

Anil S. Karia
Tedesco Law Group
3021 NE Broadway
Portland, OR 97212
866-697-6015

RESPONDENT
Name, address, and phone number

Sam Adams, Mayor
City of Portland
1221 SW Fourth Ave.
Portland, OR 97201
503-823-3588

RESPONDENT’S REPRESENTATIVE
Name, address, and phone number, if applicable

Howard Rubin
Littler Mendelson
121 SW Morrison St., Ste 900
Portland, OR 97204
503-221-0309

Complainant alleges that Respondent has committed an unfair labor practice under ORS 243.672(1)(g) of
the Public Employee Collective Bargaining Act. The following is a clear and concise statement of the
facts involved in each alleged violation, followed by a specific reference to the section and subsection of
the law allegedly violated.

1.

Complainant Portland Police Association (“PPA”) is a labor organization

within the meaning of ORS 243.650(13).

2.

Respondent City of Portland (“City”) is a public employer within the meaning

of ORS 243.650(20).
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3.

The PPA and the City are parties to a collective bargaining agreement

covering the period from July 1, 2010 to June 30, 2013. A copy of the parties’

collective bargaining agreement is attached as Exhibit A and fully incorporated by

reference.

4.

At all material times, Article 20.1 of the parties’ collective bargaining

agreement has contained a clause requiring that all discipline be for just cause.

5.

At all material times, Article 22.5 of the parties’ collective bargaining

agreement has contained a clause that culminates in “final and binding”

arbitration.

6.

On November 30, 2010, the PPA filed a grievance challenging the City’s

termination of Officer Ron Frashour’s employment as lacking just cause.

7.

The grievance went to arbitration before Arbitrator Jane Wilkinson.

8.

On March 30, 2012, Arbitrator Wilkinson issued an arbitration award in

which she determined that the City did not have just cause to terminate Officer

Frashour and, therefore, that the termination violated the parties’ collective

bargaining agreement. As a remedy, Arbitrator Wilkinson ordered the City to
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immediately reinstate Officer Frashour to his former position as a police officer and

make him whole for lost wages. A copy of Arbitrator Wilkinson’s opinion and award

is attached as Exhibit B and fully incorporated by reference.

9.

On April 12, 2012, the City, by and through its Mayor and Police

Commissioner Sam Adams, announced that it would not implement Arbitrator

Wilkinson’s award. A copy of Mayor Adams’ refusal to implement is attached as

Exhibit C and fully incorporated by reference.

10.

The parties agreed to accept Arbitrator Wilkinson’s award as final and

binding under Article 22.5 of the parties’ collective bargaining agreement.

11.

Enforcement of Arbitrator Wilkinson’s award is not contrary to public policy.

Arbitrator Wilkinson’s award does not require the commission of an unlawful act.

Further, the arbitration proceedings were fair and regular, and conformed to

normal due process requirements.

Claim for Relief

12.

Under ORS 243.672(1)(g), it is an unfair labor practice for a public employer

to “[v]iolate the provisions of any written contract with respect to employment

relations including an agreement to arbitrate or to accept the terms of an



4 – UNFAIR LABOR PRACTICE COMPLAINT

arbitration award, where previously the parties have agreed to accept arbitration

awards as final and binding upon them.”

13.

The City’s refusal to comply with Arbitrator Wilkinson’s award violates the

parties’ agreement to accept arbitration awards as final and binding and, therefore,

violates ORS 243.672(1)(g).

14.

On at least one occasion in the last year, the Board has determined that the

City violated ORS 243.672(1)(g) by unlawfully refusing to implement an arbitrator’s

final and binding award. Portland Fire Fighters’ Ass’n, Local 43, IAFF v. City of

Portland, ERB Case No. UP-013-10 (2012). The City is well aware of its duty to

comply with and implement final and binding arbitration awards. The City has

acted repetitively, with known disregard that its actions violated the PECBA;

egregiously and in known disregard for established statutory and case law; and

frivolously and in bad faith. It would further the policies of the PECBA to award a

civil penalty of $1,000 and filing fees against the City for its actions in this case.

15.

The City maintains e-mail addresses for all PPA members, and routinely uses

its e-mail system to communicate with PPA members about job-related matters.

Communication through the e-mail system about the results of this proceeding

would be more effective than any other type of communication.
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16.

Pursuant to OAR 115-035-0068 and the attached Affidavit of Anil S. Karia,

the PPA requests that the Board process this complaint on an expedited basis.

WHEREFORE, the PPA requests an order:

A. Finding that the City violated ORS 243.672(1)(g) when it refused to

implement Arbitrator Wilkinson’s final and binding award;

B. Requiring the City to comply with Arbitrator Wilkinson’s final and

binding award;

C. Requiring the City to cease and desist from its unlawful actions;

D. Requiring the City to post notices for a reasonable period of time and

in noticeable places in the City stating that the City has been found in violation of

ORS 243.762(1)(g), and to cease and desist from such conduct in the future. This

requirement for posting should include e-mail notification to all PPA members

through the City’s e-mail system;

E. Reimbursing the PPA’s filing fee under OAR 115-035-0075(3);

F. Imposing a civil penalty on the City under OAR 115-035-0075(1);

G. Awarding to the PPA its reasonable representation costs and attorney

fees under ORS 243.676(2)(d) and OAR 115-035-0055;

H. Awarding Officer Frashour interest on the amounts owing under

Arbitrator Wilkinson’s award at the statutory rate;

I. Awarding Officer Frashour any other economic relief to make him

whole for any losses sustained as a result of the City’s unlawful actions;
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J. Granting expedited consideration of the PPA’s complaint under OAR

115-035-0068; and

K. Awarding any other relief deemed just and equitable by the Board.

I certify that the statements in this complaint are true to the best of my
knowledge and information.

By:
Signature of Complainant’s Representative

Attorney for Complainant April 13, 2012
Title Date



1 – AFFIDAVIT OF ANIL S. KARIA IN SUPPORT OF COMPLAINANT’S
REQUEST FOR EXPEDITED CONSIDERATION

Anil Karia
Tedesco Law Group
3021 NE Broadway
Portland, OR 97232
866-697-6015
FAX: 503-210-9847

Attorneys for Complainant

BEFORE THE EMPLOYMENT RELATIONS BOARD

OF THE STATE OF OREGON

PORTLAND POLICE ASSOCIATION,

Complainant,

v.

CITY OF PORTLAND,

Respondent.

Case No. UP-_________

AFFIDAVIT OF ANIL S. KARIA IN
SUPPORT OF COMPLAINANT’S
REQUEST FOR EXPEDITED
CONSIDERATION

I, Anil S. Karia, declare as follows:

1. I am a lawyer for Complainant Portland Police Association ("PPA") in this
matter.

2. Pursuant to OAR 115-035-0068, the PPA requests that the Board process the
PPA's unfair labor practice complaint on an expedited basis.

3. The City agrees with the PPA's request for expedited consideration given City
Mayor Sam Adams' statement that, "If the Portland Police Association
challenges my action, I will request that the ERB expedite their decision-making
process on this matter." (See Ex. C to Complaint).

4. The PPA believes that no hearing is necessary, as the case can be submitted on
stipulated facts and legal briefs. Should a hearing be necessary, the PPA
believes a hearing should last no longer than one day.
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5. The issue raised in the complaint is whether the City violated ORS 243.672(1)(g)
by refusing to implement Arbitrator Wilkinson's final and binding arbitration
award. The issue is not complex and, in fact, the "only relevant evidence in a
refusal to implement proceeding is the labor contract, the arbitration award, and
evidence relevant to any claimed public policy exception." Amalgamated Transit
Union Division 757 (AFL-CIO) v. Tri-Met, ERB Case No. UP-064-03, at 3, 21
PECBR 443, 445 (Jun 28, 2006), aff’d, 222 Or App 293, adh'd to on recons., 224
Or App 173 (2008).

6. If the complaint is not expedited, Officer Ron Frashour will suffer irreparable
harm. Officer Frashour was terminated from his employment with the City on or
about November 15, 2010, and no longer has a meaningful form of income.
Officer Frashour's unemployment benefits have ceased, and he is unable to
obtain a law enforcement position with another police agency or other
sustainable work because of the City's disciplinary action and subsequent
refusal to reinstate Officer Frashour to his position as a police officer with the
City's police bureau after Arbitrator Wilkinson determined that Office Frashour
was justified under City policy when he used deadly force on a civilian in the line
of duty.

I certify that the above is true and accurate to best of my knowledge.

DATED this 13th day of April, 2012.

Anil S. Karia
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CONTRACT 

between 

CITY OF PORTLAND 

and 

PORTLAND POLICE ASSOCIATION 
 

PREAMBLE 

 THIS CONTRACT entered into on this 3rd day of February, 2011 between the CITY OF PORTLAND, 
OREGON, hereinafter referred to as the City, and the PORTLAND POLICE ASSOCIATION, hereinafter referred to 
as the Association, has as its purpose the promotion of harmonious relations between the City and the Association; 
the establishment of an equitable and peaceful procedure for the resolution of differences; and the establishment of 
rates of pay, hours of work and other conditions of employment. 

 

ARTICLE 1 

RECOGNITION 

1.1 The City recognizes the Association as the sole and exclusive bargaining agent for the purposes of 
establishing salaries, wages, hours, and other conditions of employment for all sworn Police personnel presently 
recognized, who have taken the oath of office, are authorized to execute warrants and are charged with law 
enforcement responsibilities. The term “sworn Police personnel” is applied without regard to sex, rank (except as 
provided herein), division, or duty to personnel employed by the City of Portland, Oregon, Bureau of Police. 

1.2 As used in this contract, “officer” shall refer to members of the Association’s bargaining unit unless 
otherwise specifically indicated. 

ARTICLE 2 

MANAGEMENT RIGHTS 

2.1 The City shall retain the exclusive right to exercise the customary functions of management including, but 
not limited to, directing the activities of the Bureau, determining the levels of service and methods of operation 
including subcontracting and the introduction of new equipment; the right to hire, lay off, transfer and promote; to 
discipline or discharge for cause, to determine work schedules and assign work and any other such rights not 
specifically referred to in this Contract. Management rights, except where abridged by specific provisions of this 
Contract or general law, are not subject to the Grievance Procedure. 

2.2 When the City is contemplating civilianizing a position, it shall provide the Association with sixty (60) 
days’ notice of its intent to civilianize. The City shall provide the Association with all materials developed 
supporting the decision to civilianize the position, and any additional materials requested by the Association to 
evaluate the economic feasibility of the change in status of the position. If requested by the Association, the City and 
the Association shall meet to discuss alternatives to civilianization. The City retains the discretion to either partially 
or completely implement the civilianization, or to retain the position in sworn status. 

2.3 Nothing in this Contract shall preclude the Bureau of Human Resources from exercising its authority to 
classify, or reclassify positions and to establish entrance and promotional examination requirements. Officers shall 
perform all work assigned that is reasonably within the scope and terms of the classification specification, though 
not specifically described herein. 
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ARTICLE 3 

EXISTING STANDARDS 

3.1 Standards of employment related to wages, hours and working conditions which are mandatory for 
collective bargaining except those standards modified through collective bargaining shall be maintained at not less 
than the level in effect at the time of the signing of this Agreement.  Any disagreement between the Association and 
the City with respect to this section shall be subject to the grievance procedure. 

ARTICLE 4 

PRODUCTIVITY 

4.1 It is the intent of the parties to achieve and sustain maximum productivity per officer during the term of this 
Agreement. In return to the City for the wage rates and conditions herein provided and consistent with the principle 
of a fair day’s work for a fair day’s pay, the Association pledges its agreement with the objective of achieving the 
highest level of officer performance and efficiency consistent with safety, good health and sustained effort. 

ARTICLE 5 

AID TO OTHER UNIONS 

5.1 The City will not aid, promote or finance any labor organization nor make any agreement with any such 
group for the purpose of undermining the Association. 

ARTICLE 6 

CHECKOFF 

6.1 The City agrees to deduct the Association membership initiation fee and insurance, and once each month, 
dues and any additional recurring and periodic Political Action Committee and other assessments made by the 
Association which have been agreed to by the member, from the pay of members. The amount to be deducted shall 
be certified to the City by the treasurer of the Association, and the aggregate deductions of those members shall be 
remitted, together with an itemized statement, to the treasurer of the Association by the first day of the succeeding 
month, after such deductions are made. 

6.2 The City shall also deduct from wages and transmit to the Association monthly, whatever amount is 
determined to be the fair share of those officers who do not authorize the deduction of dues and initiation fees. 

6.3 The Association agrees that it will indemnify and save the City harmless from all suits, actions, and claims 
against the City or persons acting on behalf of the City whether for damages, compensation or any combination 
thereof, arising out of the City’s faithful compliance with the terms of this Article. In the event of any suit or 
proceeding brought to invalidate this Article, both parties will actively defend the suit or action at their own expense. 
However, in the event any determination is made by the highest court having jurisdiction that this Article is invalid, 
the Association shall be solely responsible for any reimbursement. 
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ARTICLE 7 

FAIR SHARE 

7.1 All officers covered by this Contract shall within thirty (30) days following the completion of their eighteen 
(18) months’ probationary period, either (1) become and remain a member of the Association, or (2) tender to the 
Association the officer’s fair share assessment. If the officer has not joined the Association by the required time, the 
Fair Share will be automatically deducted from the officer’s pay check by the City and paid to the Association. 
Provided that no officer will be required to pay a fair share pursuant to this Article if the officer’s refusal is based on 
bona fide religious tenets or teachings of a church or religious body of which such officer is a member. Such officer 
shall pay an amount of money equivalent to regular dues to a non-religious charity or to another charitable 
organization mutually agreed upon by the officer and the Association. The officer shall furnish written proof to the 
City that this has been done. 

7.2 Upon receipt of written certification from the Association that it has implemented a procedure which 
complies with the United States Supreme Court’s decision in Chicago Teachers Union v. Hudson and the amount of 
the fair share fee under that procedure, the City shall implement the fair share deduction. 

7.3 The Association agrees that it will indemnify and save the City harmless from all suits, actions, and claims 
against the City or persons acting on behalf of the City whether for damages, compensation or any combination 
thereof, arising out of the City’s faithful compliance with the terms of this Article. In the event any suit, action or 
proceeding is brought by any officer, citizen, or other party, to invalidate this Article, both parties will actively 
defend the suit, action or proceeding at their own expense. However, in the event any determination is made by the 
highest court having jurisdiction that this Article is invalid and the reimbursement to the Fair Share must be made to 
officers affected, the Association shall be solely responsible for the reimbursement. 

7.4 The Association agrees to comply with federal and state law with respect to fair share payments. 

ARTICLE 8 

NO DISCRIMINATION 

8.1 The provisions of this contract shall be applied equally to all officers in the bargaining unit without 
discrimination as to age, sex, marital status, race, color, creed, religion, national origin, family and medical leave 
use, disability, sexual orientation, gender identity, source of income, familial status, union affiliation, or political 
affiliation. Nothing in this section, however, shall be construed to prohibit actions taken because of bona fide job 
qualifications. 

8.2 All references to officers in this Contract designate both sexes, and wherever either gender is used, it shall 
be construed to include male and female officers. 

ARTICLE 9 

ASSOCIATION SECURITY AND RESPONSIBILITY 

9.1 The City agrees not to interfere with the rights of officers to become members of the Association, and there 
shall be no discrimination, interference, restraint or coercion by the City, or any City representative, against any 
officer because of Association membership or because of any officer’s activity in any official capacity on behalf of 
the Association. 
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ARTICLE 10 

ASSOCIATION REPRESENTATIVES 

10.1 Members of the bargaining unit selected to serve as authorized representatives of the Association shall be 
certified in writing to the Chief, Bureau of Police. Each representative will be expected to perform his or her duties 
as a representative of the Association on his or her own time. However, it is recognized that from time to time it will 
be necessary for Association activities to be carried on during working hours, for example, investigation and 
processing of complaints, disputes, and grievances, and attendance at Executive Board and general meetings (not to 
exceed 1,056 hours per year). The maximum yearly allowance shall be one hundred ninety-two (192) hours, for any 
one Executive Board member, with no restriction on the number of hours per month which may be utilized by the 
member. It is further recognized that there are reasonable limited deviations from this policy, such as posting of 
Association notices and distribution of union literature, which do not require substantial periods of time. Where such 
activities are necessarily or reasonably to be performed during working hours, they may be done without loss of pay 
to the representative involved, provided the representative notifies his or her on-duty supervisor, whenever possible, 
prior to taking time from duty to engage in Association business that exceeds one hour. All Association activity will 
be reported on an appropriate time reporting form provided by Management. 

10.1.1 Executive Board members not regularly assigned to day shift shall be considered to be assigned to 
day shift for Executive Board meetings. However, no more than one member from the same Reporting Unit 
and shift (afternoon, nights) shall be so assigned. 

 
10.2 Upon sufficient notification, the Chief of Police shall place officers or representatives of the Association on 
special duty for the purpose of attending as official delegates, union conventions or conferences to the extent that 
such special duty does not interfere with the reasonable needs of the Bureau of Police. However, the total time for all 
such leaves will not exceed three hundred and twenty (320) hours per contract year. The Association will reimburse 
the City for such time the members spend on Special Duty. 

10.3 Recognizing that it is mutually advantageous to the City and the Association to maintain continuity of 
Association representatives, the City agrees not to transfer such representatives except in cases of promotion or 
necessity.  
 

ARTICLE 11 

ASSOCIATION BUSINESS 

11.1 The City agrees to continue to pay to the Association President full pay and fringe benefits, in order to 
protect the President’s pension accrual. Provided that in consideration of the full-time release of the Association 
President from police duties, the Association agrees to reimburse the City for one hundred percent (100%) of the 
Association President’s police salary and fringe benefits. The City shall submit a monthly statement to the 
Association itemizing the amount of the Association’s reimbursement obligation. The Association shall reimburse 
the City within ten (10) days of receipt of the statement. 

11.2 The City shall continue to allow the Association to purchase the President’s fringe benefits provided 
members of the bargaining unit covered by the collective bargaining agreement between the City and the Association 
at the group rates, and shall continue to allow the President to accrue pension credit. 

11.3 Accrued vacation, compensatory time off, holiday compensatory time off and sick leave will remain on the 
books until such time as the President either returns to the Bureau as a full-time officer or the President’s service 
with the City is terminated, whereupon the use of such accruals shall be governed by the appropriate contract 
provisions in effect at that time. No additional vacation, compensatory time, holiday compensation time or sick leave 
will accrue during the term of presidency of the Association. 
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11.4 During the times when the Association President and the City mutually agree that the President shall be 
assigned to police duties, the City agrees that the Association’s reimbursement obligation under this Agreement shall 
be suspended. 
 

ARTICLE 12 

CONTRACT NEGOTIATIONS 

12.1 Not more than five (5) members of the Association negotiating team (excluding the Association President) 
shall be permitted to engage in collective bargaining with the City’s designated bargaining representatives without 
loss of pay. The shift and days off of negotiating team members shall be adjusted for the dates on which negotiations 
are held so that attendance at negotiations is on an on-duty basis. Members of the Association’s negotiation team 
shall provide advance notice to their supervisors of the days on which negotiations are held. During mid-term 
bargaining, the Association shall limit the number of members of its bargaining team to the minimum number 
necessary to fully address the issue. On such days, the negotiating team member shall be entitled to a full day’s pay 
regardless of the duration of the negotiation session. However, under no circumstance shall a negotiating team 
member be entitled to overtime pay if the negotiation session is longer than the member’s regularly scheduled work 
day. The date, time and place for negotiating sessions shall be established by mutual agreement between the parties. 

ARTICLE 13 

SPECIAL CONFERENCES 

13.1 Special conferences for important matters will be arranged between the Association President and the City 
or its designated representatives upon request of either party. Such meetings shall be arranged in advance, and an 
agenda of matters to be discussed at the meetings shall be presented at the time the conference is requested. 
Association members, limited to two (2), shall not lose time or pay for time spent in such conferences. 
 

ARTICLE 14 

STRIKES 

14.1 The Association agrees that during the life of this Contract, there shall be no strikes, work stoppages, slow-
downs, speed-ups, or any other non-protected concerted action to bring pressure on the City. However, nothing shall 
limit or impair the right of any officer to lawfully express or communicate a complaint or opinion on any matter 
related to the conditions of employment. 
 
14.2 Nothing herein shall be construed to restrict the Association’s rights to engage in legal concerted action 
under the Public Employee Collective Bargaining Act. 
 

ARTICLE 15 

POLICIES AND PROCEDURES AND OTHER ORDERS 

15.1 The Police Bureau and the Bureau of Human Resources will furnish the Association with copies of all 
policies and procedures, special, disciplinary and personnel orders when they are issued. Such materials shall 
include, but not be limited to, position announcements, job announcements, and training bulletins. When the Police 
Bureau is contemplating changing its policies and procedures, it shall provide the Association with all drafts of the 
to-be-amended policies and procedures and provide the Association with an opportunity to comment on the drafts.  
When the Bureau of Human Resources is contemplating changing its policies and procedures, it shall provide the 
Association with at least fifteen (15) days’ advance notice of the proposed changes. 
. 
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ARTICLE 16 

NOTICE OF PROMOTIONAL SIGNUPS 

16.1 The City shall distribute to all reporting units and the Association at least 30 days written notice of the 
opening dates for promotional examination signups. The remedy for the violation of this Article shall be the delay of 
the signup(s) until at least 30 days’ notice has been provided, unless no officer is adversely impacted by the failure to 
give the appropriate notice. 
 

ARTICLE 17 

MANUAL OF RULES AND PROCEDURES AND CONTRACT 

17.1 The City agrees to furnish each officer of the bargaining unit with a copy of the Contract. The cost of 
producing the Contract will be borne by the Association. New officers will be provided with the above at the time of 
their appointment to the Bureau. A complete and current Manual of Policy and Procedures will be made 
electronically available to all officers when the manual is revised.  Policies and Procedures, Special Orders and 
Chief’s memos will be read or summarized as necessary at roll call or circulated to the officers. The information will 
also be posted.  If an officer requests, the City will provide the officer with a paper copy of the complete and current 
Manual of Policy and Procedures. 
 
17.2 The City will provide the PPA with access to the City’s electronic information systems as follows: 
 

17.2.1 Unless otherwise prohibited by law or third-party contract, access shall be provided to: the City’s 
intranet, NCIC/LEDS, CAD, ePPDS, EIS, Snapshot, R-View, and CAMIN. 
   
17.2.2 Access shall be as currently extended to sworn officers in the Bureau.  PPA agrees that only sworn 
Portland Police Bureau-member officers will be allowed access to the electronic information systems. 

  
17.2.3 PPA shall be responsible for any cost of extending access as described herein. 

 
 

ARTICLE 18 

LIST OF OFFICERS 

18.1 The Bureau of Police will furnish the Association with the current list of its members on a regular basis, 
identifying the officer’s name, address of residence, phone number, date of appointment and place of Bureau 
assignment. Such list shall be kept confidential, used only for official Association business, and returned to the 
Bureau. The Association agrees not to disclose the names, addresses or telephone numbers of non-Association 
members to any person who is not an elected or appointed Association representative. 

ARTICLE 19 

BULLETIN BOARDS 

19.1 The City agrees to furnish and maintain separate suitable bulletin boards in convenient places in each work 
area to be used exclusively by the Association. The Association shall limit its posting of notices and bulletins to such 
bulletin boards, and such notices and bulletins shall be signed. 
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ARTICLE 20 

DISCIPLINE 

20.1 Disciplinary action or measures shall include only the following: written reprimand, suspension, or in lieu 
thereof, with the officer’s concurrence, loss of vacation or non-FLSA compensatory time. Disciplinary action shall 
be for just cause and will be subject to the following grievance procedure. This section shall not apply to counseling 
and instruction. Verbal reprimands will not be used as the basis for subsequent disciplinary action unless the officer 
is notified at the time of reprimand, and if notified, the matter will be subject to the grievance procedure. 
 
20.2 If the City has reason to reprimand or discipline an officer, it shall be done in a manner that is least likely to 
embarrass the officer before other officers or the public. 
 
20.3 If the City requires an officer to submit to a fitness for duty evaluation, the officer shall have the right to 
obtain copies of all documents generated as a result of the evaluation. If the City’s evaluation is that the officer is not 
fit for duty, the officer shall have the right to obtain a second non-binding opinion at the officer’s own expense. The 
expense of the second opinion may be submitted for reimbursement to the City’s health insurance system consistent 
with the City’s Health Plan. 
 
20.4 The City’s Employee Information System and the information developed therein shall not form the basis for 
disciplinary action but may be used for reasons described in the parties’ 2008 agreement settling Unfair Labor 
Practice Complaint UP-22-08. The reports from EIS may not be used by the City for disciplinary, transfer or 
promotion decisions. However, if the underlying data that appears in EIS is maintained separately by the City and is 
simply reflected in the EIS, nothing in this agreement prevents the City from making appropriate use of the 
underlying data in disciplinary, transfer or promotion decisions. 
 
20.5 Employees who intentionally or negligently lose or damage City property are subject to discipline 
consistent with the terms of the collective bargaining agreement. 
 

ARTICLE 21 

DISCHARGE AND DEMOTION 

21.1 Discharge or demotion shall be for just cause, and in such case, an officer in permanent status may choose 
between two avenues of appeal:  
 

21.1.1 The officer may exercise appeal rights under Chapter 4 Civil Service, Article 5 of the City of Portland 
Charter, or  

21.1.2 The Association may, in lieu of those provisions established pursuant to the City Charter, be allowed to 
take up the matter at Step II of the Grievance Procedure. 

21.2 These two avenues of appeal do not apply to an officer who:  
 

21.2.1 Is separated during the eighteen (18) months’ entry level probationary period, or  

21.2.2 Fails to successfully complete the twelve (12) months’ probationary period in a promotional position 
and is reverted to the officer’s former classification. 

21.3 The City retains the right to restrict or suspend an officer’s police powers during the pendency of 
investigation and imposition of discipline or pending clearance in a medical or psychological fitness for duty 
examination. Except as placed on unpaid leave, an officer with restricted or suspended police powers shall continue 
to receive premiums arising out of his/her assignment prior to restriction. Removal of police powers shall not be 
considered disciplinary. 
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ARTICLE 22 

GRIEVANCE AND ARBITRATION PROCEDURE 

22.1 To promote better employer/employee relations, both parties pledge their cooperation to settle any 
grievances or complaints that might arise out of the application of this Contract by use of this procedure. One 
purpose of the grievance procedure shall be to attempt to settle grievances at the lowest level possible. 
 
22.2 Step I. Any officer or the Association claiming a breach of any specific provision of this Contract may 
refer the matter in writing to the officer’s immediate supervisor outside the bargaining unit. This grievance shall be 
presented within twenty (20) calendar days from the earliest date that either the employee or the Association (by an 
Association officer, steward, or other representative) knew or reasonably should have known of the alleged 
violation. 
 

22.2.1 When the City has mathematically erred in computing or paying an officer’s pay or other benefits, such 
pay or benefits shall be awarded the officer at the time the error is discovered by the City or otherwise brought 
to the City’s attention. 

22.2.2 The supervisor shall respond to the grievance within twenty (20) calendar days, and shall make such 
response to the grievant and the Association. 

22.3 Step II. If after twenty (20) calendar days from the date of the submission of the grievance to the 
supervisor, or from the date of the supervisor’s reply, the grievance still remains unadjusted, the Association shall 
have twenty (20) calendar days to present the grievance in writing to the Chief of Police. 
 

22.3.1 The Chief shall have twenty (20) calendar days in which to reply. If the Chief does not respond within 
the twenty (20) calendar days, or from the date of the Chief’s response, if the grievance remains unadjusted, the 
Association shall have twenty (20) calendar days to present the grievance to the Bureau of Human Resources. 

22.4 Step III.  The Bureau of Human Resources shall have twenty (20) calendar days in which to reply. If the 
Bureau of Human Resources does not respond within twenty (20) calendar days, or from the date of the Bureau of 
Human Resources’ response, the Association will have twenty (20) calendar days to notify the Bureau of Human 
Resources, in writing, of its intent to arbitrate. 
 
22.5 To invoke arbitration, the City or the Association shall request from the Oregon Employment Relations 
Board, a list of the names of five (5) arbitrators. The arbitrator shall be selected by the method of alternate striking of 
names under which the first strike shall be determined by lot. The final name left on the list shall be the arbitrator. 
Nothing in this section shall prohibit the parties from agreeing upon a permanent arbitrator or permanent list. The 
arbitrator’s decision shall be final and binding, but the arbitrator shall have no power to alter, modify, amend, add to 
or detract from the terms of the contract. The arbitrator’s decision shall be within the scope and terms of the Contract 
and in writing. 
 

22.5.1 The arbitrator shall be asked to submit an award within thirty (30) days from the date of the hearing. 
The decision may also provide retroactivity not exceeding sixty (60) days prior to the date the grievance was 
first filed with the Chief and shall state the effective date. 

22.5.2 Each party shall be responsible for paying the costs of presenting its own case in arbitration, including 
the payment of witness fees, if any. The costs by the arbitrator, court reporter (if any), and the hearing room 
shall be borne by the losing party. Following the rendering of the arbitrator’s decision, the parties shall meet and 
attempt to agree which is the “losing party”. If the parties are unable to so agree, the question of who the “losing 
party” is shall be submitted to the arbitrator who rendered the decision in question. The arbitrator’s subsequent 
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designation of the “losing party” shall be final and binding. If the arbitrator cannot designate which party is the 
loser, each party will pay one-half (1/2) the cost of the arbitration. 

22.6 All grievances shall be in writing and clearly identified as a “Grievance.” All grievances shall include the 
following information: 
 

 The date the grievance is filed; 

 The name of the grievant(s); 

 The article(s) of this Agreement alleged to have been violated, or the discipline alleged to have been 
imposed without just cause; 

 The place, date and time the grievance occurred; 

 A short narrative explaining the facts and reasons supporting the grievance; and 

 The remedy being sought. Upon request of the City, any missing information shall be supplied in a timely 
manner. 

22.7 All responses to grievances shall be in writing and clearly identified as a “Grievance Response.” All 
responses to grievances shall be sent to the aggrieved officer(s) with copies to the Association. All responses to 
grievances shall include the following information: 
 

 The date of the response to the grievance; 

 The name of the person making the response; 

 The decision affirming or rejecting the grievance; 

 The proposed remedy if the grievance is affirmed; and 

 A short narrative explaining the facts and reasons supporting the affirmation or rejection of the grievance. 

22.8 The members of the PPA Grievance Committee shall be allowed up to a maximum of two (2) hours on-duty 
time per meeting for meetings of the Committee if the meeting is attended in part by a representative of the City 
authorized to adjust grievances on its behalf. 
 

ARTICLE 23 

SENIORITY 

23.1 Seniority shall be defined as the length of uninterrupted service by the officer in the Bureau within the 
officer’s Civil Service classification following the officer’s most recent appointment. Time spent in the Armed 
Forces, on military leaves of absence, other authorized leaves and time lost because of duty-connected disability 
shall be included in length of service. If an officer who has been promoted reverts to a position s/he formerly held, 
the officer’s seniority shall be the sum of the seniority earned in the promotional class and in the class to which the 
officer reverts. 
 
23.2 Subject to manpower needs and maintaining efficiency of the Division/Detail, seniority shall be the prime 
factor in the selection of shifts and days off provided the officer is otherwise qualified. Seniority shall govern in the 
selection of vacation and holidays. 
 
23.3 In the case of voluntary transfer and/or assignment, the seniority of an officer shall apply immediately to the 
officer’s choice concerning holidays and vacations. The transferring officer may not use seniority to bump another 
officer’s shift or days off until 45 days from the date of the written request.  
 
23.4 In the case of involuntary transfer and/or assignment, the seniority of an officer shall apply immediately to 
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the officer’s choice concerning holidays and vacation. In the event of an involuntary transfer, the City shall 
accommodate the shift and/or days off preferences of transferring officers immediately, and shall not involuntarily 
bump any other officer for at least thirty (30) days from the time the bumped officer receives notice of the bump. 
 
23.5 For the purposes of this section, the phrase “Transferring Officer” shall refer to an officer desiring to 
change shifts, days off, or assignments, or an officer who is involuntarily transferred. 
 

23.5.1 Within ninety (90) days of the execution of this Agreement, the Bureau shall prepare a form to be used 
by officers desiring to transfer between reporting units and/or from one shift, assignment, or day off 
configuration to another within the same reporting unit. For the purposes of this Agreement, this form shall be 
referred to as the “Transfer Request Form.” The Transfer Request Form shall contain a place for transferring 
officers to indicate their preferences with respect to shifts and days off. 

23.5.2 A transferring officer may complete a Transfer Request Form at any time. If the officer is seeking or 
anticipating a transfer, the officer shall file the Transfer Request Form with the Personnel Division of the 
Portland Police Bureau (Bureau). If the officer is seeking a change in days off or shifts which do not involve a 
transfer between reporting units, the Transfer Request Form shall be filed with the officer’s shift commander. 
The Bureau will forward a copy of the Transfer Request Form to the location of the anticipated transfer. 

23.5.3 In the event of a transfer between reporting units, the time frames referred to in Articles 23.3 and 23.4 
of the collective bargaining agreement shall begin to run when the Bureau completes an Assistant Chief Action 
Form authorizing the transfer. 

23.5.4 In the event of a change in days off or shifts that do not involve a change in reporting units, the time 
frames referred to in Articles 23.3 and 23.4 of the collective bargaining agreement shall begin to run when the 
transferring officer submits the Transfer Request Form. 

23.5.5 When the Bureau knows that an officer’s preferences as indicated on a Transfer Request Form will 
result in the displacement of the shift or days off of another officer (referred to herein as the Transferred 
Officer), the Bureau shall notify the Transferred Officer as soon as possible of the fact that he or she may be 
bumped. 

23.5.6 The City shall accommodate the shift and/or days off preferences of transferring officers on a faster 
time schedule than that contained in Articles 23.3 and 23.4, if, in the Bureau’s judgment, it is operationally 
sound to do so, provided that no other affected officer is bumped from his or her days off or shift who objects to 
the accommodation. 

23.6 An officer may exercise seniority to bump another officer for shift and days off only once in ninety (90) 
days. 
 
23.7 Vacations.  Officers shall be allowed to select two vacation periods on the basis of seniority. Each vacation 
period must be of a minimum duration of one day. Vacation time shall be scheduled by the Bureau with due 
consideration being given to requests from officers which shall be determined among officers of equal rank by 
seniority; provided, however, that each officer shall be permitted to exercise the right of seniority only once each 
year. The sign-up deadline for the exercise of seniority in the selection of vacations shall be March 15 for the 
calendar year running from April 15 through April 14 of the following year.  An employee cannot sign up for 
vacation in an amount in excess of the maximum accrual of vacation (defined for purposes of this section as paid 
vacation leave and paid holiday compensation leave) that the employee would have accrued as of the start of the 
vacation. 
 
23.8 Layoff.   In the event of a layoff for any reason, officers shall be laid off in the inverse order of their 
seniority in their classification. Any officer who is to be laid off who has advanced to the officer’s present 
classification from a lower classification in which s/he held a permanent appointment shall be given a position in a 
lower classification. Seniority in the lower classification shall be established according to the date of permanent 
appointment to that classification. Officers shall be called back from layoff according to seniority in the 
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classification from which the officer was laid off within the Bureau. No new officers shall be hired in any 
classification until all officers on layoff status in that classification have had an opportunity to return to work. 
 
23.9 Holiday Assignment.  Where the shift strength is reduced or increased on holidays, consistent with the 
needs of the City, assignments shall be offered to the most senior officer. Except for an emergency, the City shall 
provide a minimum of ten (10) days’ notice of any deviation from normal shift strength so that officers may plan the 
use of their time. 
 

23.9.1 Where shift strength is reduced, the most senior officer scheduled for duty on the shift shall be offered 
the option of working or not. Where shift strength is increased, the most senior officer on the shift shall be 
offered the option of working or not. 

23.9.2 For the purposes of this section, New Year’s Eve and Christmas Eve shall be treated as holidays. 

23.10 Seniority for Vacation Purposes upon Transfer.  If an officer is involuntarily transferred, the Bureau 
shall honor the officer’s preselected vacation times, and shall not disrupt the preselected vacation times for other 
officers in the division to which the officer is involuntarily transferred. If an officer accepts a voluntary transfer, the 
Bureau shall attempt to accommodate, to the extent possible, the officer’s preselected vacation times. 
 
23.11 Shift Overtime.  Where the overtime is not directly related to activities begun by an officer during the 
officer’s regular shift, and where the planned overtime is anticipated to be four (4) hours or more in duration, the 
overtime shall be offered, in the order of seniority, to officers in the reporting unit. Once each eligible officer has had 
the opportunity to work shift overtime in a pay period, officers may once again use their seniority to work shift 
overtime as described above, and the seniority list shall rotate in the same fashion thereafter for the balance of the 
pay period. The City shall maintain a list in each reporting unit upon which officers must place their names 
indicating a willingness to work shift overtime. If an officer is incorrectly passed over for shift overtime, the officer 
shall be allowed to work a makeup overtime assignment within the next two pay periods following the discovery of 
the error. The officer and the Bureau shall mutually agree upon the makeup overtime assignment, which shall not 
displace another officer’s already-selected overtime assignment. An officer who has been incorrectly passed over 
shall not be otherwise entitled to compensation for the missed overtime.  This section shall not apply to overtime 
assignments of which the City has less than twenty-four (24) hours’ notice. 
 

ARTICLE 24 

VACATIONS 

24.1 Earned vacation, based upon years of service, shall be accrued at the following rates: 
 

Years of Service 
Bi-Weekly 
Accrual Rate 

Annual 
Accrual Rate 

0 to 4 years 3.08 hours 80 hours 
5 to 9 years 4.62 hours 120 hours 
10 to 14 years 5.38 hours 140 hours 
15 to 19 years 6.15 hours 160 hours 
20 to 24 years 6.92 hours 180 hours 
25 years + 7.69 hours 200 hours 

 
24.2 As used in this Article, “years of service“ shall include (1) time taken while on leave of absence without 
pay for military service; (2) time under temporary appointment in City service, and employment by the Dock 
Commission, the Exposition-Recreation Commission, and the Portland Development Commission; (3) Includes any 
continuous absence because of injury in the line of duty and, in the Bureau of Fire and Bureau of Police, because of 
occupational or service-connected disability approved by the Fire and Police Disability and Retirement Fund Board, 
if after that absence the officer returns to duty on a full-time basis for a continuous period of at least 30 days; and (4) 
Time taken while on approved leaves of absence without pay designated as pregnancy, parental and family leave 
under state and federal law. “Years of service” shall not include time in City service for which an officer receives 
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pension benefits. 
 
24.3 In the event that an officer is required by subpoena to appear to testify in court about a matter arising out of 
the officer’s official duties or is called back to work for any other reason during an authorized vacation period, 
including days off, or on a holiday, the officer shall be paid for every day that an appearance is required as follows:  
 

24.3.1 have the vacation day, holiday or day off restored; and 

24.3.2 straight-time pay for hours actually worked, with a minimum payment of 4 hours at the straight-time 
rate. 

24.3.3 This provision shall apply to days off that are contiguous to a block of two or more vacation days or to 
a day off that is contiguous to a day off which is contiguous to a block of two or more vacation days. For 
purposes of this section, a “block” of vacation days shall include two or more vacation days which are taken on 
the days preceding and/or following the officer’s regularly-scheduled days off. Days off shall be restored 
through the addition of the amount of hours in the officer’s normal work shift to the officer’s vacation accrual. 

ARTICLE 25 

ACCRUAL OF VACATION CREDITS 

25.1 Vacation credits will accrue bi-weekly to the officer’s account. Such credits may be accumulated up to a 
maximum of two (2) years’ earnings as of the end of the first payroll period in January. Any credits in excess of that 
amount will be forfeited at that time. If an officer has approved vacation scheduled during the month of November or 
December that would allow him/her to avoid the forfeiture of vacation accrual and the time is not used due to illness, 
injury or the Employer requires the officer to work, the amount of vacation the officer was unable to take may be 
carried over in addition to the two (2) years’ accumulation; however, the officer must use any vacation credit carried 
over in this manner within six (6) months. The scheduling of such vacation time shall conform with the manpower 
requirements established by the Bureau. 
 
25.2 Upon the termination of an officer from service for any reason, or in the event of the officer’s death, the 
officer or the officer’s heirs shall be entitled to an immediate lump sum payment for accrued vacation and holiday 
credits, including the credits accrued in the current calendar year. 
 
25.3 Officers who sign a commitment to retire in a specific calendar year shall be allowed to accrue vacation in 
addition to the provisions of section 25.1 of this Article for the purposes of vacation payment upon termination of 
employment. The amount of vacation paid shall not exceed three years’ accrual and all vacation in excess of three 
years accrual shall not be considered accrued vacation and shall be forfeited. Officers making a commitment to retire 
shall specify the date of their retirement and shall forfeit any accrued vacation in excess of the carryover limit set in 
section 25.1 above if they do not retire on that date. 

ARTICLE 26 

SICK LEAVE 

26.1 A member shall be allowed to use sick leave for his/her own illness or injury, or for illness or injury in the 
immediate family under the terms of subsection 26.7 of this Article. 
 
26.2 Any officer may be required to furnish a doctor’s certificate for each day of sick leave use. Any officer who 
is found to be misusing sick leave may be subject to discipline. If the Association has reason to believe the 
requirement for a doctor’s certificate has been imposed unfairly and without cause, the Association may take the 
matter to the Chief or the Chief’s designee for review. The requirement for a doctor’s certificate shall be for a 
designated period which may be renewed should there be no improvement in sick leave usage. 
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26.3 Officers shall not use any prescription or non-prescription medications which interfere with the safe and 
effective performance of duties or operation of City equipment or vehicles, without notifying their supervisor prior to 
beginning work or operating the equipment or vehicles. If an officer is using a prescription or nonprescription 
medication which may interfere with the safe and effective performance of duties or operation of City equipment or 
vehicles, the officer shall consult with the treating physician or pharmacist to determine if the medication will, in 
fact, have such an effect. 
 
26.4 Officers shall earn sick leave from their date of hire, and they shall accumulate sick leave at the rate of four-
tenths (4/10ths) hour per work day, or four (4) hours per bi-weekly payroll period. Such leave may be used after 
three (3) months’ service. Time used for medical and dental appointments will be charged against accrued sick leave. 
For purposes of the use of sick leave, there shall be no maximum accrual of sick leave. 
 
26.5 Unused Sick Leave Upon Retirement: Fire and Police Disability and Retirement Fund & Oregon 
Public Services Retirement Plan Members.   An officer who is FPD&R Tier 1 or 2 or FPD&R Tier 3/PERS 
OPSRP who has accumulated sick leave at the time of retirement shall receive credit in an amount equal to thirty 
percent (30%) of the first four hundred and eighty (480) hours of such accumulated sick leave, fifty percent (50%) of 
the second four hundred and eighty (480) hours, and seventy percent (70%) of all accumulated sick leave in excess 
of nine hundred and sixty (960) hours up to a maximum of 2,064 hours. The cash value of such credit will be 
calculated on the basis of the officer’s pay rate at the time of retirement. 
 

26.5.1 Upon retirement, an officer shall receive a lump sum cash payment for the sick leave credit.  
 

26.5.2 Unused Sick Leave in the Event of Death. The City will pay a lump sum cash payment equal to one 
hundred percent (100%) of unused sick leave to the surviving dependents of any officer who dies prior to 
retirement. If the ordinance, statute, or rules for calculating the death benefit of a member of either the Fund or 
the PERS are amended to include the value of unused sick leave; this section will be amended to assure that 
double recovery does not occur. 

26.5.3 This provision shall not apply to unit members who are PERS Tier 1 or 2. 

26.6 Public Employee Retirement System Members.  Individuals covered by the Public Employee Retirement 
System (PERS) Tier 1 or 2 shall be permitted to convert unused sick leave upon retirement in accordance with ORS 
238.350 and PERS administrative rules. 
 
26.7 In situations where an officer’s spouse, parent, child or other person for whom the officer is legal guardian, 
becomes ill or injured and alternate means of transporting or caring for such person cannot be arranged immediately 
by the officer, the officer shall be permitted to use vacation time or sick leave. A maximum of five (5) days (40 
hours) sick leave per year may be used as provided in this subsection. The officer may be required to submit a 
doctor’s certificate for any absence of three (3) days or more within a period of five (5) working days. 
 

ARTICLE 27 

DEATH LEAVE 

27.1 Up to three days shall be allowed an officer without deduction in pay by reason of the death of a member of 
the officer’s immediate family. With the approval of the Chief of Police or his/her designee, an additional three days 
leave with no deduction in pay may be allowed for necessary funeral travel time. If the death is of the officer’s 
spouse or child, the Chief shall have the discretion to approve up to a total of thirty (30) days of paid death leave, 
including the leave described elsewhere in this article. The Chief’s decision shall be final, and shall not be subject to 
the grievance procedure. 
 
27.2 As used in this Agreement, an officer’s immediate family includes, the officer’s spouse, parents, step-
parents, children, step-children, brother, step-brother, sister, step-sister, grandparents, step-grandparents, 
grandchildren, father-in-law, mother-in-law, sister-in-law, brother-in-law, son-in-law and daughter-in-law. 
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27.3 Subject to the reasonable staffing needs of the City, officers in the same Reporting Unit as a member who 
dies shall be allowed four (4) hours of funeral leave to attend the funeral or memorial service held for the deceased 
member. 
 

ARTICLE 28 

PREGNANCY, PARENTAL AND FAMILY LEAVE 

28.1 Pregnancy Leave.  Leave will be granted for pregnancy. The time for commencing and terminating such 
leave will be a medical decision certified by the attending physician. Sick leave, compensatory time off, and vacation 
credits may be used to cover all or part of the absence. Leave without pay for a pregnancy-related disability will be 
granted upon request. 
 
28.2 Parental Leave.  Parental Leave under state law shall be provided in accordance with City Code 4.24.180 
and the City’s Administrative Procedures. Officers on parental leave shall be allowed to use sick leave, vacation 
credits or compensatory time off during the period of parental leave as provided by state law.  Parental leave 
entitlement under federal and state law may only be taken on an intermittent basis with RU manager approval for 
each instance of intermittent leave requested. 
 
28.3 Family Leave.  Family Medical Leave under state law and Family Leave under the federal Family and 
Medical Leave Act (referred to collectively as family leave) shall be provided in accordance with applicable state 
and federal laws. For purposes of family leave, the City agrees that “spouse” includes “domestic partner“. 
 
28.4 If an officer has qualified for family leave and has exhausted all other forms of paid leave, the officer may 
use sick leave in cases of a “serious health condition” (as defined in state law) in the officer’s immediate family (as 
defined in ORS state law and Articles 48.4 and 50 Domestic Partners of this Labor Agreement). If the duration of the 
officer’s family leave is longer than the amount of the officer’s accrued paid leave (not including sick leave), the 
officer may choose to be placed on unpaid leave of absence or sick leave for the duration of the family leave after 
using all other accrued paid leave. However, an officer may choose to reserve a total of 80 hours of combined 
compensatory and vacation leave for future use. In no event may an officer use sick leave under this section to 
extend family leave beyond twelve (12) weeks per calendar year. 
 

ARTICLE 29 

LEAVE OF ABSENCE 

29.1 Upon showing good cause, an officer may be granted a leave of absence without pay for a period not to 
exceed thirty (30) days upon approval by the Chief of Police or the Chief’s designee. The Chief, or the Chief’s 
designee, will show good cause for denying such leaves. Such leaves may be renewed or extended for any 
reasonable period by the Chief of Police or the Chief’s designee. 

ARTICLE 30 

EDUCATIONAL LEAVE 

30.1 An officer may upon approval of the Chief of Police or the Chief’s designee be granted a leave of absence 
without pay for educational purposes at an accredited institution when it is related to the officer’s employment. The 
Chief, or the Chief’s designee, will show good cause for denying such leaves. The period of such leave may be for 
up to one (1) year, but may be renewed or extended at the request of the officer, and at the discretion of the Chief of 
Police or the Chief’s designee. 
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ARTICLE 31 

MILITARY SERVICE LEAVE 

31.1 Any officer who is a member of the National Guard or the Military or Reserve Forces of the United States, 
and who is ordered by the appropriate authorities to attend a prescribed training program or to perform other duties 
under the supervision of the United States or this State, shall be granted a leave of absence with pay up to fifteen 
(15) calendar days, or eleven (11) working days per year; provided, however, that the officer must have been an 
employee of the City for six (6) months prior to the request for leave as provided in Human Resources 
Administrative Rule (HRAR) 6.7. 
 

ARTICLE 32 

OTHER LEAVES OF ABSENCE 

32.1 Officers may also upon approval by the Chief of Police or the Chief’s designee obtain leaves of absence 
with or without pay for educational purposes to attend conferences, seminars, briefing sessions or other activities of 
a similar nature that are intended to improve or upgrade individual skills or professional ability. 
 

ARTICLE 33 

RETURN FROM LEAVE OF ABSENCE 

33.1 Any officer who has been granted a leave of absence and who, for any reason except sickness or physical 
disability, fails to return to work at the expiration of said leave of absence, shall be considered as having resigned his 
or her position with the City effective the date the leave commenced. 
 

ARTICLE 34 

SALARY DIFFERENTIAL BETWEEN BASIC CIVIL SERVICE CLASSIFICATIONS 

34.1 There shall be maintained a minimum differential of fifteen percent (15%) between the ranks of officers. 
 

ARTICLE 35 

HAZARD PAY 

35.1 Officers who are assigned to two-wheel motorcycle duty shall receive a hazard premium to be paid bi-
weekly at the rate of six percent (6%) of the officer’s base salary, for every pay period or portion thereof the officer 
was assigned to motorcycle duty.  
 
35.2 Six percent (6%) hazard premium pay shall be paid to Police Officers and Sergeants assigned full-time to 
the Drug and Vice Division (DVD), Special Emergency Reaction Team (SERT) and the Explosives Disposal Unit 
(EDU). DVD Sergeants who are receiving a three percent (3%) premium pursuant to Article 37, Work Assignment 
in Higher Classification, shall receive no greater than a six percent (6%) premium. 
 

ARTICLE 36 

BI-WEEKLY COMPENSATION 

36.1 Bi-weekly compensation of officers shall be paid by the second Friday following each pay period. The 
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officer’s compensation check and annual W-2 form shall be in an enclosed, sealed envelope. 
 

ARTICLE 37 

WORK ASSIGNMENT IN HIGHER CLASSIFICATION 

37.1 During routine operations, when an officer within the bargaining unit is assigned temporarily to fulfill 
substantially all the duties and responsibilities of a classification higher than the officer’s own for a period of one full 
shift or more, the officer shall be paid regular salary plus 8.25%, or the entrance rate of the higher classification, 
whichever is higher. If more than one officer is used at different times to fill the same position of the higher class 
and the position is vacant for one full shift or more, the officers filling the position will be paid the higher rate for all 
time worked in the higher class. Whenever an officer is permanently or temporarily assigned as a supervisory 
sergeant or detective supervising detectives or criminalists in the Investigations or Forensic Evidence Division, the 
officer shall be paid for all time so worked at the highest rate paid for Sergeant or Criminalist, plus three percent 
(3%). 
 
37.2 In the event an officer properly authorized to work out-of-classification has done so for sixty continuous 
days, and the officer uses paid leave while still assigned to the out-of-classification work after sixty continuous days, 
the leave will be paid at the out-of-classification rate.  A partial-shift day shall not break continuity, but also shall not 
be counted towards completion of the sixty continuous days required. 
 

ARTICLE 38 

CLOTHING ALLOWANCE 

38.1 The clothing allowance for plainclothes officers shall be $390.00 per year. The Chief of Police will 
designate in writing the duty assignments which require dress other than the prescribed uniform and, for such 
designated duty, the officers will be paid a cash clothing allowance prorated for the number of full months served in 
said assignment. The written designation of unit and/or positions eligible for clothing allowance will be distributed 
and posted prior to the start of the fiscal year in which the clothing allowance benefit is to accrue and units or 
assignments so designated are not to be retitled during the fiscal year except by mutual agreement with the 
Association.  
 
38.2 Payment shall occur no later than the second pay day in August of each year. 
 

ARTICLE 39 

EQUIPMENT ALLOWANCE 

39.1 The City will also arrange for purchase of uniforms on a fit-to-size basis. Each uniformed officer shall 
receive $90.00 per year for the purchase of job-related equipment (example: gloves, and other incidentals, etc.). 
 
39.2 The City shall furnish officers all required equipment, to include flashlights and handcuffs. The 
recommended standards for required equipment and clothing shall be set by the Safety Committee and the Uniform 
Committee.  However, the final decision will be left to the Chief of Police or the Chief’s designee. 
 
39.3 Payment shall occur no later than the second pay day in August of each year. 
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ARTICLE 40 

VEHICLE USE AND CARE 

40.1 An officer assigned to active motorcycle duty will be permitted to garage the officer’s assigned City 
motorcycle at home. If an officer is required to take a City vehicle home as part of a job assignment, the City shall 
not assess the officer any fees for the use of the vehicle unless required to do so by the Internal Revenue Code or the 
regulations enacted thereunder. Washing and maintenance service of the vehicle will be done during regular duty 
time. 
 

ARTICLE 41 

MILEAGE RATE 

41.1 Whenever an officer is authorized to utilize his or her own vehicle in the performance of the officer’s 
official City duties, the officer shall be compensated at the current rate paid by the City. 
 

ARTICLE 42 

EDUCATION REIMBURSEMENT PROGRAM 

42.1 For the purpose of encouraging officers to pursue appropriate formal education, the parties agree to 
continue the present Education Reimbursement Program on the following terms: 
 
42.2 Eligibility:  In order to qualify for the Education Reimbursement Program, an officer must either (a) have 
completed eighteen (18) months of service as a sworn member of the Portland Bureau of Police and attained a 
minimum of two (2) years’ approved college credit (90) quarter hours or (60) semester hours, or (b) have completed 
five (5) years of service.  Disbursement shall only be made to City employees. 
 
42.3 Education Reimbursement:   Upon verification of successful completion of at least three (3) hours of pre-
approved college credit earned at an accredited college or university, an officer shall be entitled to reimbursement of 
education costs. If the reimbursement is for a course taken as part of an undergraduate degree program, the amount 
of reimbursement shall be limited to the actual cost of tuition of up to thirteen and one-half (13.5) quarter hours per 
fiscal year, and registration fees at Portland State University, subject to proration in the event the fund maximum is 
met. If the officer already has an undergraduate degree, or if the course is not taken as part of an undergraduate 
degree program, the officer shall be entitled to a lump sum reimbursement of $260.00 for education costs, subject to 
proration in the event the fund maximum is met.  For purposes of this section, one semester hour shall be the 
equivalent of 1.5 quarter hours. 
 
42.4 Approved Courses: Payments made under the Education Reimbursement Program will be confined to 
courses: (a) commenced after the officer has completed the appropriate service time required to qualify for the 
program, and (b) approved for each officer by the Chief of Police or the Chief’s designee. All courses must be taken 
on the officer’s own time. Courses successfully challenged will not be eligible for payment under this program. 
 
42.5 The City’s maximum obligation under the Education Reimbursement Program shall be Eighteen Thousand 
Dollars ($18,000) per year for eligible applications submitted by the appropriate due date. 
 
42.6 Effective January 1, 2013, an officer holding a bachelor’s degree from an accredited college or university 
shall receive an additional 2% of Top Step Police Officer wage, paid in equal installments each pay period, as an 
Education Premium. 
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ARTICLE 43 

OVERTIME 

43.1 As used in this Contract, overtime means time an officer is authorized to work in excess of eight (8) hours 
in a work day, or forty (40) hours in a work week, or ten (10) hours in a work day or forty (40) hours in a work week 
for those personnel engaged in the Four-Ten Plan, including time on duty, compensatory time off, a holiday off with 
pay, or leave for which full salary is paid. Appearances before the Collision Review Board and the Civilian Review 
Committee shall be compensated on an hour-for-hour basis, rounded up to the nearest hour. 
 
43.2  Compensation for all overtime work shall be at one and one-half (1-1/2) times the officer’s established rate 
of pay as set forth in Schedule A.  Compensation for overtime will be in pay except, at the option of the officer, 
compensatory time off shall be granted in lieu of overtime pay subject to the provisions below.  Each occurrence of 
overtime may not be split between pay and compensatory time off.  Except where otherwise expressly provided in 
the collective bargaining agreement, no other form of pay may be taken in the form of compensatory time off. 
 
Officers may accrue a maximum of one hundred sixty (160) hours of compensatory time off in a calendar year. An 
officer shall be permitted the use of such compensatory time off upon written request to and approval by 
management’s designated and authorized representative, generally the officer’s RU Manager, as follows: 
 

43.2.1    The City shall have absolute discretion to grant, deny or cancel requests for compensatory time off for 
any reason if the request is received by management’s designated and authorized representative thirty (30) 
calendar days or less prior to the date of the requested time off.  
 
43.2.2  The City retains discretion to grant, deny or cancel requests for the use of compensatory time off 
received by management’s designated and authorized representative more than thirty (30) calendar days prior to 
the date of the requested time off, but will consider the following factors, as well as other operational concerns, 
in making that decision: 
 

43.2.2 .1  Compensatory time off ordinarily will not be granted if the time off will reduce staffing levels 
within the Precinct/Division below desired levels as proscribed by the RU Manager as necessary for 
effective Precinct/Division operations. 

 
43.2.2 .2  Compensatory time off ordinarily will not be granted if the Police Bureau Reporting Unit will 
incur an overtime expense to hire an officer to replace the officer requesting/using compensatory time off. 

 
43.2.2 .3  Compensatory time off shall not be granted, and previously approved compensatory time off may be 
cancelled, when a Branch Chief or RU Manager determines that a planned or unplanned special event or 
significant incident requires increased staffing levels in order to meet policing and event management needs. 
Compensatory time off scheduled in conjunction with vacation time as part of the annual vacation signup can 
be cancelled only under the circumstances under which vacation time can be cancelled. 

 
43.2.2 .4  Compensatory time off shall not be granted on City recognized holidays where reduced staffing 
vacation opportunities are granted to officers based upon seniority, and the use of compensatory time off 
would conflict with seniority-based vacation selection. 
 

The City’s decision shall not be overturned unless there is a demonstrated abuse of discretion.   
 
Any compensatory time off remaining at the end of the calendar year shall be compensated in pay.  
Notwithstanding the provisions of 43.2 above, all grant-funded and Special Duty overtime will be compensated 
as pay; compensatory time off is not available. 
 
In the event any portion of 43.2 et seq. is rendered unenforceable by arbitration decision, Employment Relations 
Board decision, or court ruling, the City and Association agree to negotiate a successor provision. 
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43.3 In addition to calendar-year-end pay out, an officer may request cash pay out of accrued compensatory time 
off twice per calendar year. Requests must be made in writing no later than the close of business June 30 and 
November 20 and will be processed in the following pay period. 
 
43.4 Where the City and the officer mutually agree for a specified period to a shift change, a change in days off 
or split shift, the overtime pay shall not apply, provided the officer is scheduled for four (4) days off in each payroll 
period, or at least six (6) days off in each payroll period if the employee works a 4/10 shift. 
 
43.5 Officers, other than instructors, assigned to or from training programs shall not receive overtime as a 
consequence of their reassignment, provided the officer is scheduled for four (4) days off (or six (6) days off for 
employees on 4/10 shifts) in each payroll period, which includes a reassignment. The City reserves the right to 
assign officers to selected training courses at out-of-town training sites. As this professional training is beneficial and 
mutually desirable to the City and the officers, no overtime will be authorized for travel. Officers authorized to travel 
to out-of-state training sites will be relieved from duty for the equivalent time necessary to travel to and from the 
out-of-state site. 
 

43.5.1 When an officer is required to attend training scheduled for six hours or longer, and the training does 
not last a full day, the officer shall be excused from work after the completion of the training for the full day 
without any loss in pay. 

43.5.2 If the training is out of town, the officer shall be credited for a full day’s work for each day training is 
scheduled and attended. 

43.5.3 Officers shall receive a paid meal period during training if required to attend training in uniform.   

43.6 An officer shall normally be paid at the overtime rate only for those hours worked. 
 

43.6.1 However, if the officer works less than four (4) hours, the officer shall be paid at the overtime rate the 
lesser of: 

43.6.1.1 The time elapsed from the beginning of the overtime to the beginning of the shift; or 

43.6.1.2 The time elapsed from the end of the shift to the end of the overtime; or 

43.6.1.3 Four (4) hours. 
 

43.6.2 If an officer works more than one overtime assignment, each will be paid separately. However, if there 
are 60 minutes or less of unpaid time between the assignments, they will be paid as if they were one continuous 
assignment. If an officer is required to make morning and afternoon  court appearances on the same calendar 
day, and if the officer has worked a scheduled full shift (which includes any paid leave used prior to midnight) 
that has ended after 0001 on the same calendar day as the court appearances, the officer shall be compensated no 
less than from 0700 until the end of the afternoon court appearance. 

43.6.3 There will be no pyramiding of overtime pay. 

43.6.4 An officer who is required to make court-related overtime appearances on the officer’s day off without 
seventy-two (72) hours of advance notice, shall be compensated at the overtime rate for a minimum of five (5) 
hours. However, the no pyramiding provisions of Article 43.6.3 above still apply. 

43.7 If a member is recalled to duty, the callback shall commence at the time the member is required to appear 
for duty. A callback is defined as a call to return to work after the officer has left the City’s premises at the end of 
his/her last shift. Callbacks shall be paid at the overtime rate for a minimum of four (4) hours. Callbacks with less 
than three (3) hours’ time elapsed from the end of the shift shall be paid at the overtime rate for a minimum of five 
(5) hours. In any event, when an officer is called and is required to report to work immediately, the officer will be 
paid starting at the time of the notification.  
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43.8 For timekeeping purposes, officers off-duty on sick leave, disability benefits, approved leave of absence 
with pay, and suspended-from-duty-with-pay status will be considered to be on the Morning Relief with Saturdays 
and Sundays off. 
 

43.8.1 When an officer on sick leave appears in court, the amount of time spent in court, or four (4) hours, 
whichever is greater, will not be charged against the officer’s sick leave credits. 

43.8.2 Officers on approved leave of absence with pay or disability benefits will be authorized overtime for 
court appearances in excess of eight (8) hours in a day or forty (40) hours in a work week. 

43.9 Officers who are on duty status and who appear during their off-duty hours in their own or other officer’s 
defense in disciplinary hearings will be authorized overtime only if the accused officer is cleared of the charges. 
 
43.10 Whenever an officer is subpoenaed to appear in court on a civil or criminal case, as a consequence of the 
officer’s official duties, on the officer’s off-duty time, the officer shall receive overtime pay for the time spent in 
court per Article 43.6 above. The officer must report the subpoena to his or her superior at the earliest opportunity. 
 
43.11 Overtime Limitations.  With the exception of court-related or emergency overtime, officers may decline 
overtime work in excess of fifty-two (52) hours’ duty time in any work week or twelve (12) hours’ duty time in any 
work day. No overtime premium will be paid to officers working out of town unless prior approval is obtained for 
such overtime. 
 
43.12 Transport of Prisoners.  Expenses to cover actual costs of meals, lodging and transportation will be 
allowed officers while transporting prisoners. 
 
43.13 Witness Fees.  Officers will collect only the witness fees provided for by statute when testifying in court; 
such fees will be turned over to the City Auditor for reimbursement of costs to the City. Failure to turn over to the 
City Auditor any witness fee received for any appearance in any litigation in which the officer appears as a result of 
the officer’s police duties and responsibilities shall be subject to Articles 20 and 21 of this Contract. 
 
43.14 Retired Officer Court Time.  Any member of the bargaining unit who retires on or after July 1, 1977, 
shall be compensated by the City when subpoenaed to appear in court as a prosecution witness in a criminal case, as 
a consequence of the officer’s official duties prior to retirement. The compensation shall be the current maximum 
rate for the class of Police Officer. Payment will be at straight time for the hours in court, with a minimum payment 
of four (4) hours for each day of such service. Claims for payment of validated service shall be filed with the Fiscal 
Administration Unit. 
 
43.15 Work-related Telephone Calls When Not On-Call.  If the City makes a work-related telephone call to an 
officer at home outside of regular work hours, and the officer is required as a result to perform work for the City, the 
officer shall be compensated for the actual time worked on the telephone call, rounded up to the nearest 15 minutes. 
Phone calls to an officer for the purpose of asking the officer if they are available to perform extra work are not 
compensable. 
 
43.16 On-Call and On-Call Telephone Calls.  The employer shall compensate officers placed in on-call status at 
the rate of 10.0% of a day’s base pay for each day or portion thereof spent in on-call status, plus pay pursuant to 
Article 43.15 for time spent on telephone calls. For purposes of this article, a “day” shall mean an 8-hour workday, 
and “base pay” shall be the top step base pay for the employee’s classification. 
 

43.16.1   For purposes of this article, (1) “on-call” status means all time when the employer requires the 
officer to remain available for and to respond to a call to duty, to be immediately reachable by pager or by 
telephone, time on the telephone, and where the employer subjects the officer to possible disciplinary 
action for failing to comply with either of the foregoing requirements; and (2) “day” means the 24-hour 
period starting at 12:01 a.m. 

 
43.16.2  Officers who are in on-call status who are called in to work shall be compensated for the time 
spent working as provided elsewhere in this Agreement. 
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ARTICLE 44 

ADVANCE NOTICE IN CHANGE OF SHIFT OR DAYS OFF 

44.1 An officer will normally be given adequate advance notice of any change in the officer’s regular hours of 
work, except where an emergency (an emergency is defined as an unforeseen event affecting the precinct’s or 
division’s ability to perform its mission) exists. Notice given less than forty-eight (48) hours (or seventy-two (72) 
hours under the Four-Ten Plan) before the officer is to begin work under the changed schedule entitles the officer to 
compensation at the overtime rate for those hours not exceeding eight (8) hours that are earlier, later, or different 
from the hours the officer last worked in a work day. A police officer is not entitled to compensation under the 
overtime rate if the officer is otherwise entitled to compensation under the same hours of work, or if shift changes 
are the result of a voluntary transfer or promotion. 
 

ARTICLE 45 

REPORTING PAY 

45.1 An officer who reports for scheduled duty, but is excused because no work is available, shall be entitled to 
one shift’s pay. If the work in question is a pre-arranged overtime assignment, the minimum guarantee shall be the 
planned length of the overtime assignment. If an officer is scheduled and reports for overtime duty, and if the Bureau 
determines that the officer is no longer needed, the officer shall have the option of voluntarily leaving early with the 
permission of the officer’s supervisor. If the officer elects to leave early, the officer shall not be entitled to the 
guaranteed minimum pay found in this Article. 
 

ARTICLE 46 

EMERGENCY PROVISIONS 

46.1 If the safety of the officer during emergency conditions or other City-directed operational needs makes it 
necessary for the City to prescribe the areas in which officers may eat their meals, the City shall be obligated to 
furnish adequate meals. 
 

ARTICLE 47 

HOLIDAY COMPENSATION 

47.1  In addition to the officer's regular pay for time worked on a holiday, an officer shall receive premium 
compensation at time and one-half.  At the election of the officer, such premium compensation shall be in the form 
of pay or holiday compensatory time off.  This holiday compensatory time off, not exceeding sixty (60) hours, may 
be carried from one calendar year to the next.  The election between pay or holiday compensatory time off shall be 
made at the time the request for the compensation is made. Holiday compensatory time off shall be placed in a 
holiday compensatory time off bank. 
 
47.2 An officer whose scheduled day off falls on a holiday shall receive a postponed holiday, with pay, to be 
taken at the mutual convenience of the officer and the City. 
 
47.3 Eligibility for holiday pay is contingent upon the officer’s being employed by the City for ten (10) days 
before the holiday and in pay status on the work day preceding the holiday and on the work day following the 
holiday. 
 
47.4 Should an officer be on an authorized leave when a holiday occurs, that holiday shall not be charged against 
the officer’s leave.   
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47.5 The following days shall be recognized and observed as guaranteed paid holidays.  

 
47.5.1 New Year’s Day 
 Dr. Martin Luther King Day 
 President’s Day 

Memorial Day 
Independence Day 
Labor Day 
Veterans Day 
Thanksgiving Day 
Christmas 

 
47.5.2 Four (4) days per year to be taken at a time mutually agreeable to the officer and the City.  

47.5.3 Any day designated by the President of the United States or the Governor of the State of Oregon as 
a universal holiday affecting all citizens. 

 

 

ARTICLE 48 

HEALTH AND WELFARE 

48.1 Benefits and Eligibility 
 

48.1.1 Permanent full-time officers shall be eligible for medical, dental, vision and life insurance coverage the 
first of the month following thirty (30) days of eligible service. Medical, dental, vision and life insurance 
benefits will be paid at 100% of the City contribution for those officers who have a Standard Hours designation 
of at least seventy-two hours in a pay period in a benefits eligible, budgeted position. 

48.1.2 Permanent part-time officers will be eligible for medical, dental, vision and life insurance coverage the 
first of the month following 174 hours of eligible service. Medical, dental, vision and life insurance benefits will 
be paid at 50% of the City contribution for any permanent officer who has a Standard Hours designation of at 
least forty hours but less than seventy-two hours in a pay period in a benefits eligible, budgeted position. 

48.1.3 Medical, dental, vision and life insurance benefits may be denied to officers who are in a pay status for 
less than eighty (80) hours during a calendar month by the withholding of City-paid premiums for the 
subsequent month. 
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48.1.4 Upon the effective date of this provision, officers shall be afforded the following medical care benefits: 

Benefit In Network Out Of Network 
   
Type of Plan PPO PPO 
Deductible Individual, $150 

Family, $450 
Individual, $450 
Family, $1,350 

Inpatient Hospital 80% after deductible 60% of  MPA after deductible 
Outpatient Hospital 80% after deductible 60% of  MPA after deductible 
Office Visit Co-Pay 80% after deductible 60% of  MPA after deductible 
Primary Care Co-Pay 80% after deductible 60% of  MPA after deductible 
Specialty Care Co-Pay 80% after deductible 60% of  MPA after deductible 
Diagnostic Lab & X-Ray 80% after deductible 60% of  MPA after deductible 
Emergency Room (co-pay waived if 
admitted) 

$50 co-pay, then 80% $50 co-pay, then 60% of UCR 

Ambulance (no deductible) 80% of UCR 80% of  MPA 
Alternative Care (acupuncture, naturopaths, 
and chiropractor) (chiropractor limited to 35 
visits per year) 

80% after deductible 60% of  MPA after deductible 

Diabetes Education/Self Management 80% / $1,000 annual 
maximum 

60% / $1,000 annual maximum 

Smoking Cessation 80% / $500 annual maximum 60% / $500 annual maximum 
Well-Child Care 100%, no deductible 60% of MPA after deductible 
Adult Physical Exams 100%, no deductible 60% of MPA after deductible 
PSA Exams 100%, no deductible 60% of MPA after deductible 
Women’s Exams 100%, no deductible 60% of MPA after deductible 
Immunizations 100%, no deductible 60% of MPA after deductible 
Generic (30-day supply) 90%, $5 min - $ 35 max 60% after deductible 
Preferred (Brand) (30-day supply) 80%, $5 min - $ 35 max 60% after deductible 
Non-Preferred (Brand) (30-day supply) 70%, $5 min - $ 35 max 60% after deductible 
Mail Order – 90 Day Supply 1 x copay to $50 max N/A 
Annual Out Of Pocket Maximum Individual, $1,000 

Family, $2,500 
Individual, $3,600 
Family, $9,000 

Opt-Out Rebates To Employees Employee, $50 
Two Party, $90 
Family, $125 

 

48.1.5 The City shall provide to PPA members dental and vision coverage, with benefit levels no less than the 
most generous benefit levels afforded to non-represented employees. 

48.2 Plan Costs 
 

48.2.1     The cost of the provision of the benefits listed in Articles 48.1.4 and Article 48.1.5 shall be divided as 
follows: 95% of the costs shall be paid by the City, and 5% of the costs shall be paid by the PPA member. For 
the purposes of this article, “costs” and “premiums” shall be calculated based upon the PPA’s claims data, 
together with administrative and other costs routinely taken into account in calculating health care expenses. 

48.2.2 Any portion of plan costs paid by officers under the terms of this article shall be paid through a 
monthly payroll deduction. 

48.3 Domestic Partner Benefit. The benefits described in Article 48.2 shall include domestic partner coverage. 
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48.4 Retiree and Survivor Benefits 

48.4.1 The City shall make available to a retired officer, spouse and children, or to the surviving spouse and 
children, or to the surviving spouse, the same medical, dental, and vision benefits offered to active officers. The 
cost of the plans shall be borne by the retiree or his/her spouse. 

48.4.2 In order to be eligible to receive the retiree health coverage provided for herein, the retiree must have 
had coverage under one of the City’s active employee health plans in the month preceding his/her retirement. 
Retiree health coverage must be requested within 60 days of retirement unless the retiree/spouse has had other 
employer-sponsored group coverage continuously between the retiree’s effective date of retirement and the date 
when the coverage described above is to commence. 

48.4.3 Coverage shall continue to be available to a retired officer until the retiree becomes eligible for federal 
Medicare coverage. Coverage shall continue to be available to a retiree’s surviving spouse until the spouse is 
eligible for federal Medicare coverage. Dependent coverage for the retiree’s unmarried children shall continue 
to be available until the retiree’s child reaches the age of majority under the applicable health plan. In the event 
that any coverage provided to a retiree or a retiree’s surviving spouse is terminated by the retiree/surviving 
spouse prior to the time the retiree/surviving spouse becomes eligible for federal Medicare coverage, the future 
availability of such coverage will be contingent upon the retiree or retiree’s surviving spouse maintaining 
continuous coverage through some other employer-sponsored group health plan between the date of termination 
and the date the retiree or retiree’s surviving spouse wishes to re-enroll in a City-provided health plan. 

48.4.4 A retiree or a retiree’s surviving spouse who elects to participate in an insured health plan maintained 
by the City (e.g., Kaiser) will pay rates charged by the insurer for participants in their age group. If the insurer 
charges a higher rate for participants who are over 65, the City will allow the participant to switch to its City 
Net plan. A retiree or a retiree’s spouse who elects participation in a City Net health plan offered by the City 
will pay the rate charged for active employees. 

48.5 The City shall provide to the spouse and dependent children of an officer who is killed on the job, the same 
medical, dental and vision benefit plans available to active officers. The City agrees to continue the City contribution for 
the spouse and dependent children until the spouse reaches age sixty-five, remarries, or becomes Medicare eligible, 
whichever comes first, and for each dependent child to the age which meets the eligibility requirements of the health 
plan in which they are enrolled.  The promise of the City to provide insured plans is dependent upon the continuing 
availability of such plans from an insurance carrier and the qualification by the retired officer with the plan while the 
retiree was employed with the City. Should an insurance carrier terminate the plan, the City shall attempt to replace it. 
 

48.6 Life Insurance 
 

48.6.1 The City shall provide each officer with a life insurance policy; said policy shall be secured and 
maintained in accordance with the City’s existing practices. 

48.6.2 The value of the policy shall be no less than $50,000. 

48.6.3 The City shall make available supplemental life coverage on a voluntary, employee paid basis. 

48.7 Deferred Compensation. The City shall allow officers under this contract to participate in the Deferred 
Compensation Program that is currently available to officers. However, if the program is determined not to be 
allowable as a tax deferral under the Internal Revenue Code, the participating officer shall hold the City and the 
unions harmless against any and all claims, demands, or other forms of liability arising as a result of any invalidation 
of the terms and conditions of the Program. 
 
48.8 Federal Health Legislation. If the Federal Government enacts federal health legislation, or if any taxing 
authority taxes or otherwise limits or restricts health care benefits paid by the City, the City and the Association will 
immediately negotiate on the effect of that legislation as it pertains to this Article. 
 
48.9 Tax Sheltering. The City shall offer to PPA members the opportunity to participate in tax sheltering and/or 
avoidance health care programs and accounts, under the same terms and conditions provided to non-represented 
employees. 
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ARTICLE 49 

CONTINUATION OF CITY-PAID HEALTH AND WELFARE BENEFITS TO 
OFFICERS WHO ARE INJURED ON THE JOB OR WHO HAVE AN 

OCCUPATIONAL ILLNESS OR INJURY 

49.1 Officers who incur an on-the-job injury or service connected disability shall continue to receive City-paid 
medical, dental, vision and life insurance continuation for themselves and their eligible dependents for twenty-four 
months while on non-paid status. Thereafter, the officer is responsible for payment of medical, dental, vision and life 
premiums. 
 
49.2 The City shall pay no more than a total of twenty-four (24) months of benefits (medical, dental, vision, life) 
per injury or disability in a thirty-six (36) month period from the date of the initial injury or disability. The City shall 
only be responsible for the City’s share of any premium due. 
 

49.2.1 Example A: Officer “A” incurs a service-connected injury to his/her hand. “A” is off work for sixteen 
months. City-paid benefits continue while “A” is off work. Two years after the initial injury, “A” re-injures 
his/her hand and is off for nine months. The City will continue his/her benefits (medical, dental, vision, life) for 
the first eight months. “A” is responsible for self-paying his/her benefits for the ninth month if the officer wishes 
to continue benefits. 

49.2.2 Example B: Officer “B” incurs a service-connected disability. “B” is off work for twenty-six months. 
City-paid benefits continue for the first twenty-four months while “B” is off work. “B” returns to work. Four 
years after the initial disability, “B” is again disabled and is off work for six months. City-paid benefits continue 
while “B” is off work. 

49.2.3 Example C:  Officer “C” incurs a service-connected injury to her hand. “C” is off work for twenty-four 
months. City-paid benefits continue while “C” is off work. Two years after the first injury, “C” injures her leg 
and is off for nine months. City-paid benefits continue while “C” is off work. 

49.3 If an officer is medically separated from service due to personal injury suffered as a direct result of a 
traumatic injury sustained while on duty on or after the ratification of this Agreement while responding to an 
emergency situation, in a hot pursuit, or in an on-duty traffic accident, the City shall pay for the medical, dental, 
vision and life insurance premiums for the officer, and the medical, dental and vision insurance premiums for the 
officer’s eligible dependents, for the duration of the disability as limited below. Traumatic injury means a wound or 
a condition of the body caused by external force, including injuries inflicted by bullets, explosives, sharp 
instruments, blunt objects or other physical blows, chemicals, electricity, climatic conditions, infectious diseases, 
radiation and bacteria, but excluding stress and strain. 
 

49.3.1 Medically separated means the officer has been determined to be medically stationary and unable 
to perform his/her required duties two years after the date of injury. 

49.3.1.1 If the officer is not medically stationary two years after the date of injury the officer shall 
be considered to be medically separated under the following conditions: 

49.3.1.1.1 The officer remains unable to perform his/her required duties; and 

49.3.1.1.2 The bureau has received information from the FPD&R or the Worker’s 
Compensation Department that the officer is incapable of any substantial gainful activity; and 

49.3.1.1.3 The officer cooperates in treatment of the disability or in vocational rehabilitation; and 

49.3.1.1.4 The officer agrees to submit to an independent medical and/or vocational assessment 
at the discretion of the bureau; and 
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49.3.1.1.5 The officer signs any necessary release(s) to the FPD&R, the Worker’s 
Compensation Department and treatment providers to allow the bureau to verify any of the 
requirements in 49.3.1 above. 

49.3.2 If the officer is not medically stationary sooner, the officer shall be treated as medically stationary 
for purposes of Article 49.3 on the fourth anniversary of the date of disability, regardless of the officer’s 
condition and shall be considered medically separated from the City on that date.  

49.3.3 Traumatic injury means a wound or a condition of the body caused by external force, including 
injuries inflicted by bullets, explosives, sharp instruments, blunt objects or other physical blows, chemicals, 
electricity, climatic conditions, infectious diseases, radiation and bacteria, but excluding stress and strain. 

49.3.4 The provisions of Section 49.3 shall not apply if: 

49.3.4.1 The personal injury is the result of stress; strain; occupational illness; or a chronic, 
progressive, or congenital disease (such as heart or pulmonary disease), unless there is a traumatic 
injury that is a substantial contributing factor to the personal injury; or 

49.3.4.2 The personal injury is caused by the intentional misconduct of the officer; or 

49.3.4.3 The officer was voluntarily intoxicated or under the influence of a controlled substance at 
the time he or she received the personal injury; or 

49.3.4.4 The officer was performing his or her duties in a grossly negligent manner at the time of 
the personal injury. 

49.3.5 In order to be eligible for this insurance benefit, the officer must be incapable of engaging in 
employment in a job which pays a salary or produces income equivalent to 50% of the current top wage in 
the classification the officer held at the time of the traumatic injury. 

49.3.6 The determination of whether an officer is capable of employment under Article 49.3.2 will be 
made through a vocational assessment conducted by a vocational rehabilitation specialist contracted to 
perform such assessments by the City. 

49.3.7 The insurance benefit provided in this section shall be subordinated to other health insurance 
covering the officer, including Medicare. 

49.3.8 The obligation of the City to provide the insurance benefit to the officer and the officer’s eligible 
dependents ceases when: 

49.3.8.1 The officer is able to return to work as an officer; or 

49.3.8.2 The officer becomes capable of engaging in employment in a job which pays a salary or 
produces income equivalent to 50% of the current top wage in the classification the officer held at the 
time of the traumatic injury; or 

49.3.8.3 The officer is otherwise eligible to retire. 

49.3.8.4 The parties agree that for purposes of Article 49.3.8, the officer shall cooperate with City 
requests for annual medical updates and semi-annual earnings information. In order to avoid 
duplication of effort, this may include signing necessary releases to obtain the required information 
from the FPD&R or the Worker’s Compensation Department. 

49.3.9    If the City’s obligation to provide the insurance benefit to an officer ceases under Article 48.3.8.2, 
and the officer’s condition subsequently changes to where the officer is again not capable of engaging in 
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employment which pays a salary or produces an income equivalent to 50% of the current top step wage in 
the classification the officer held at the time of traumatic injury, the officer’s benefits under this article will 
be reinstated assuming the officer is not disqualified under Article 49.3.8.1, 49.3.8.3 or 49.3.8.4.   

49.3.10    Notwithstanding any other provision of Article 49.3, a disabled officer receiving or eligible to 
receive benefits under Article 49.3 shall not receive any such benefit under the following conditions: 

49.3.10.1 If the officer is discharged; or  

49.3.10.2 For any periods of time during which the member is incarcerated subsequent to and for 
the conviction of a crime. 

49.4    An injury or occupational illness is considered service connected if it is an accepted worker’s compensation 
claim for PERS participants or is determined to be service connected by the Fire and Police Disability and 
Retirement Fund. 
 
49.5    PERS officers who have a deferred worker’s compensation claim will be treated as if they have an accepted 
worker’s compensation claim for purposes of City-paid medical, dental, vision, and life premiums. If an officer’s 
claim is accepted, they will be eligible to receive up to a total of twenty-four months of City-paid coverage as 
described in section 49.2 above. If an officer’s claim is denied, City-paid coverage will continue through the end of 
the month in which the denial is issued. 

49.6    An officer who has a non-service connected disability or injury is eligible to participate in City group benefits 
(medical, dental and vision) at City group rates until Medicare eligible, no longer disabled, termination, or they fail 
to make the required premium payment. Officers shall be responsible for payment of premiums including any 
administrative charges that the City is entitled to charge self-any participants under federal and or state law. 

ARTICLE 50 

DOMESTIC PARTNERS 

50.1 For purposes of this Agreement, the word “spouse” shall include “domestic partners”, as that term is 
defined by the Labor-Management Benefits Committee. 
 

ARTICLE 51 

LIABILITY INSURANCE 

51.1 The City agrees to provide adequate liability protection for police officers. 
 

ARTICLE 52 

LEGAL FEES 

52.1 The City agrees to reimburse an officer for all reasonable, usual and customary legal fees charged by an 
attorney as a direct result of criminal charges or a criminal investigation arising out of the officer’s involvement in 
actions in the performance of his or her duty as a police officer. 
 

52.2 The reimbursement will not be made if: 
 

52.2.1 The officer is convicted by verdict or plea, or pleads no contest to criminal charges arising out 
of the incident; or 

52.2.2 The Bureau sustains disciplinary charges on the basis of the officer’s actions which formed 
the basis for the possible criminal liability, and the Bureau’s sustaining of the charges is upheld on any 
appeal of discipline. 
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52.3 Any reimbursement required shall be made only at the conclusion of all criminal and disciplinary 
proceedings against the officer arising out of the incident. 
 
52.4 To receive reimbursement under this Article, the officer must select one attorney from a list of no less than 
ten (10) that has been mutually agreed upon by the Portland Police Association and the City Attorney. Neither party 
shall unreasonably oppose the inclusion of an attorney on the list. Within sixty (60) days of the execution of this 
Agreement, the Association shall submit to the City Attorney the names of the attorneys it proposes for inclusion on 
the list. If the City Attorney does not object to an attorney on the list within ten (10) working days, the attorney shall 
be included on the list. The names on the list shall be reviewed every six months upon the request of either party. If 
no attorney on the list is available to represent an officer, the officer may obtain another attorney, and if the 
Association notifies the City of the selected attorney by the close of the next working day, the City shall reimburse 
the officer for the Attorney’s fees provided all other requirements of this Article are met. 
 
52.5 Before becoming obligated under this Article, the City shall be presented with a sworn affidavit by the 
attorney listing an hourly breakdown of time spent and describing briefly the purpose of such time. If the City in its 
discretion feels the charges exceed reasonable, usual and customary fees normally charged, the City may submit the 
bill to the Oregon State Bar Association for review. The Oregon State Bar Association’s determination will be final 
and binding for the City’s obligation under this Article. 
 

ARTICLE 53 

FUNERAL EXPENSES 

53.1 In the event an officer is killed in the line of duty, or dies from injuries sustained in the line of duty, the City 
shall pay the sum of twelve thousand dollars ($12,000.00) toward funeral and connected expenses to the officer’s 
surviving spouse (or, if none, to the officer’s heirs), regardless of amounts paid from other sources. 
 

ARTICLE 54 

SHIFT AND DAY OFF TRADES 

54.1 Subject to prior supervisory approval, and consistent with the Fair Labor Standards Act, non-probationary 
officers within the same classification shall be allowed to voluntarily trade days off and/or shifts. Supervisory 
approval shall not be unreasonably denied. The City shall not incur overtime solely as a result of the trade. Trades 
shall be in minimum increments of half shifts, and shall be on a temporary basis. Officers who use their seniority to 
obtain a holiday off may not trade with another officer and subsequently work the holiday. 
 
54.2 The Association and the City agree to the principle that there should be the option available for job sharing 
and part-time work. Should the parties receive a request for job sharing or part-time work, the parties agree to 
immediately meet to develop the terms and condition of the work. 
 

ARTICLE 55 

SHIFT AND ALTERNATIVE SHIFT SCHEDULES 

55.1 Officers assigned to and working Night Shift shall observe any holiday leave to which they are entitled on 
the day before the City’s observed holiday.   

 
55.2 Effective upon ratification, officers assigned to and working Night Shift shall receive a Shift Differential 
premium of 2%, and officers assigned to and working Afternoon Shift shall receive a Shift Differential premium  
of 1%.  
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55.3 Should the Chief of Police decide to implement a Four-Ten schedule for certain units within the Police 
Bureau, such schedule will consist of four (4) ten-hour days, or eight (8) days per pay period. Any time worked over 
ten (10) hours per shift, or forty (40) hours per week, will be considered as overtime. 
 

ARTICLE 56 

RETRAINING PROVISIONS 

56.1 In the event of an involuntary transfer of a member from one function to another function, or a transfer due 
to the phasing out of a particular function, the officer will be given adequate training to become proficient in the 
newly-assigned function. 
 

ARTICLE 57 

EXTRA EMPLOYMENT 

57.1 Secondary Employment.  Officers other than probationary police officers shall be allowed to engage in 
secondary employment, subject to the following conditions: 
 

57.1.1 Officers shall obtain an extra employment permit before engaging in secondary employment. If the 
Bureau disapproves of the type of outside employment requested by the officer, the officer shall not engage 
in the outside employment unless the Bureau’s decision is subsequently changed or overturned. 

 
57.1.2 The outside employment shall not pose a conflict of interest with Bureau employment. 

 
57.1.3 The outside employment shall not detract from the officer’s performance as a Bureau employee. 

 
57.1.4 The officer’s Bureau employment must always remain the officer’s primary job. 

 
57.1.5 No officer shall work more than 20 hours per week of secondary employment. Excluded from the 
twenty (20) hours is vacation, compensatory, or holiday time an officer takes off to work at an off duty job 
(i.e., an officer could take forty (40) hours vacation and work forty (40) hours plus the allowed twenty (20) 
hours for a total of sixty (60) hours of work in the secondary employment during a week). 

 
57.1.6 If the officer challenges the denial of a request for secondary employment, the officer shall have 
the burden of proving that the City’s decision was arbitrary and capricious. The parties agree to reassess 
this standard of proof when the contract is next open for negotiations. 

 
57.2 Special Duty for Second Employers.  During the term of this Agreement, the Bureau shall implement a 
system whereby officers other than probationary police officers are allowed to perform special duty work for a 
second employer. For the purposes of this Agreement, “special duty work” shall mean uniform or non-uniform work 
outside the officer’s regular shift contracted by the Bureau with secondary employers. The Bureau shall have the 
discretion to design the system, subject to the following limitations: 
 

57.2.1 The Association shall be responsible for the scheduling of the special duty work. Officers desiring 
special duty work shall notify the Association of the days of the week and hours on which they will be 
available for work, and of any particular type of work they do not desire to perform. 

 
57.2.2 The Association shall allocate the work on a rotating basis to officers who have indicated a desire 
to perform special duty work. When an officer has worked special duty, the officer shall be dropped to the 
bottom of the rotation list. If the special duty employer requests officers with special skills, the work shall 
be allocated to the individuals highest on the rotation list who possess the special skills. The Bureau has the 
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right to honor a special duty employer’s request that a particular officer or officers not be assigned the 
requested special duty work. Disputes concerning the manner in which the Association administers its 
responsibility to schedule officers for special duty work shall be raised exclusively with the Association, 
and shall not be subject to the grievance procedure in this Agreement. The City shall have the right to 
refuse to assign an officer special duty work if the special duty work detracts from the officer’s 
performance as a Bureau employee, or if the special duty work is inconsistent with the officer’s 
employment status with the Bureau (e.g., the officer is on disability status). The City shall not be liable to 
officers for good-faith mistakes in the allocation of special duty work. 

 
57.2.3 The Bureau reserves the right to establish reasonable qualifications for specific types of special 
duty work. 

 
57.2.4 Special duty work shall be performed at no lower hourly rate of pay than that received by a 
straight-time top-step police officer without regard to the rank of the officer performing the work. However, 
if the Bureau determines that a sergeant should be assigned, and the sergeant performs supervisory duties 
while on special duty, the hourly rate of pay for the sergeant shall be no lower than the hourly rate of pay 
received by a straight-time top-step sergeant. If no sergeant is willing to perform the work, the officer 
working in the sergeant’s role shall be paid no lower than the hourly rate of pay received by a straight-time 
top-step sergeant. 

 
57.2.5 The Bureau shall provide portable radios to each officer performing special duty work. 
 
57.2.6 Officers shall remain employees of the City of Portland while performing special duty work. 

 
57.2.7 If particular special duty work requires specialized training, and if the Bureau either conducts or 
coordinates the training, officers who have indicated an interest in the work which requires the specialized 
training shall be selected for the training in the order of seniority. The Bureau reserves the right to establish 
the appropriate number of officers necessary to be trained in order to fill the needs of the second employer. 

 
57.2.8 All special duty work shall be voluntary. 

 
57.2.9 No officer shall work more than 20 hours per week of special duty work. Excluded from the 
twenty (20) hours is vacation, compensatory, or holiday time an officer takes off to work at an off-duty job 
(i.e., an officer could take forty (40) hours vacation and work forty (40) hours plus the allowed twenty (20) 
hours for a total of sixty (60) hours of work at the special duty job during a week). 

 
57.2.10 No officer shall solicit special duty work from a special duty employer. 
 
57.2.11 For purposes of retirement under Chapter 5 of the Portland City Charter (Fire and Police 
Disability, Retirement and Death Benefit Plan), special duty work outside of an officer’s regular work hours 
constitutes overtime. In the event that the Board of Trustees includes special duty pay in “base pay” for 
purposes of retirement under Chapter 5, the parties agree to meet and negotiate a substitute provision. 
 
57.2.12 For purposes of retirement under the Public Employee Retirement System (PERS), special duty 
work for a second employer is not intended to constitute “salary”. In the event that PERS determines that 
special duty work for a second employer requires employer/employee contributions to PERS, the parties 
agree to meet and negotiate a substitute provision. 

 
57.2.13 In the event that the U.S. Department of Labor or the Oregon State Wage and Hour Division finds 
any provision of the special duty section of this Article to be in violation of federal or state wage and hour 
provisions, the parties agree to meet and negotiate a substitute provision. 

 
57.2.14 The Bureau shall be responsible for negotiating all special duty contracts with second employers. 
When the Bureau receives a request for special duty work from a second employer with whom a contract 
has been reached, the Bureau shall notify the Association of the request. If the Association receives a 
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request for special duty work directly from a second employer, the Association shall notify the Bureau of 
the request and shall ensure that the City has reached a contract with the special duty employer before it 
allocates the work in question. 

 
57.2.15 The parties recognize that the Association’s role in administering this Article will require the 
expenditure of the time of Association officers as well as miscellaneous additional expenses. For these 
reasons, and because the parties jointly recognize that the special duty employment of police officers will 
be of benefit to the City, the City agrees to assign the Association’s Secretary-Treasurer to the 
Association’s office for the purpose of administering this Article. The Association agrees to reimburse the 
City for 50% of the Association Secretary-Treasurer’s police salary and fringe benefits, as those terms have 
been applied in Article 11 of this Agreement. The Secretary-Treasurer shall continue to accrue sick leave 
and vacation hours at the rates called for by this collective bargaining agreement. The City shall bill the 
Association for half the salary of the Secretary-Treasurer. At the conclusion of the Secretary-Treasurer’s 
term of office, the City shall bill the Association for 50% of the dollar value of the difference between the 
Secretary-Treasurer’s then-current vacation accrual and the Secretary-Treasurer’s vacation accrual as of the 
time the Secretary-Treasurer assumed office. 

 
57.2.16 The City and the Association, by mutual written agreement, may terminate the use of the 
Association to schedule the special duty work at any time. The City, on sixty (60) days written notice to the 
Association, may terminate the use of the Association to schedule the special duty work because of the 
Association’s failure to adequately perform its responsibilities under this section. Should the City elect to 
terminate the use of the Association to schedule the special duty work, the Association may challenge such 
decision by submitting a grievance directly to the arbitration step of the grievance procedure in this 
Agreement. 
 

ARTICLE 58 

FIREARMS AND PROTECTIVE VESTS 

58.1 Firearms. 
 

58.1.1 The City agrees to furnish all newly-hired officers with a duty firearm upon their date of hire. 
 

58.1.2 Current officers who have purchased their own Glock duty firearms from the City and who 
qualified with the weapon as a primary duty weapon up through the Winter 1994 qualification shall 
continue to carry their personally-owned weapons. The Bureau shall be responsible for the maintenance and 
repair of the personally-owned weapons and for the replacement of the weapons if they are lost or stolen. If 
an officer who carries their personally-owned weapon changes duty assignment to a position where the 
carrying of a different model weapon is more suitable to the assignment, the Bureau shall furnish the officer 
with the different model weapon. Disputes as to which model weapon is suitable to an assignment shall be 
resolved by the Safety Committee. If the safety committee is unable to decide the matter, the final decision 
will be left to the Chief of Police or the Chief’s designee. 
 
58.1.3 When an officer whose duty firearm has been purchased by the City retires, the officer shall be 
allowed the option of purchasing the firearm from the City at the price originally paid for the firearm by the 
City. 

 
58.1.4 Modification of weapons allowable under Bureau rules (e.g., the addition of night sights or the 
installation of different magazines) shall be performed by the Bureau; the officer requesting the 
modification shall be responsible for paying the cost of hardware used in the modification. 
 
58.1.5 Officers shall have an opportunity to purchase additional weapons from the City at the City’s costs 
pursuant to the terms set forth in the Bureau’s rules. 
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58.2 Vests. 
 

58.2.1 The City shall furnish protective vests to each officer. 
 

58.2.2 The vests provided by the City must meet or exceed the recommended standards set by the Safety 
Committee. However, the final decision will be left to the Chief of Police or the Chief’s designee. However, 
the vest provided by the bureau must meet or exceed the ballistic threat level of bureau-issued sidearm 
ammunition for day-to-day use by patrol officers. 

 
58.2.3 Vests shall be replaced by the City in accordance with the manufacturer’s recommended 
replacement schedule or when the vest fails, is damaged, or is rendered non-usable. If an officer desires to 
upgrade a vest before the vest is due to be replaced, the officer shall be responsible for paying the entire 
cost of the upgraded vest. 

 
58.2.4 If an officer chooses to purchase his/her own vest, and if the City approves of the vest for use on 
duty, the City shall issue the officer a chit or purchase order in the amount the City pays for the vest it most 
commonly issues to its officers. If the additional cost of the vest is due to the vest not fitting the officer, the 
City shall pay the entire cost of the vest. Disputes as to whether an issued vest fits shall be resolved by a 
recommendation from the Safety Committee. However, the final decision will be left to the Chief of Police 
or the Chief’s designee. 

 
58.2.5 Upon separation from employment, officers shall return to the City vests the City has provided. If 
the City requests that an officer return a vest provided under section 58.2.4, above, the City shall reimburse 
the officer for any additional cost of the vest paid by the officer in excess of the chit or purchase order 
issued by the City. 

 

ARTICLE 59 

PERFORMANCE EVALUATIONS 

59.1 Before the City implements a performance evaluation system, it shall discuss the system with the 
Association and will bargain with the Association aspects of the system which are mandatory subjects of bargaining. 
 

ARTICLE 60 

SAFETY COMMITTEE 

60.1 A sworn safety committee consisting of a total of nine represented and non-represented employees shall 
confer on City time with a view to maintaining safe equipment and safe working conditions. There shall be five 
represented employees: four appointed by and representing the Portland Police Association and one appointed by 
and representing the Portland Police Commanding Officers’ Association. 
 
60.2 If the committee meets on the time off of Association appointees, the shifts and/or days off of the 
Association appointees shall be adjusted to allow the appointees to attend the meeting on on-duty time. 
 
60.3 The committee shall have co-chairs; one each selected by represented and non-represented employees. 
Among the members of the sworn safety committee, at least one member each from the City, the Association and the 
PPCOA shall also serve as liaisons to the Police Bureau’s standing safety committee. The parties shall ensure that 
one member each of the sworn safety committee shall have the following assignments: (1) North Precinct; (2) 
Central Precinct; (3 East Precinct; (4) Traffic Division; and (5) Investigations Branch. 
 
60.4 The committee shall meet monthly. 
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ARTICLE 61 

PORTLAND POLICE OFFICERS’ BILL OF RIGHTS PREAMBLE 

61.1 All officers within the bargaining unit shall be entitled to the protection of what shall hereafter be termed as 
the “Portland Police Officers’ Bill of Rights”. The wide ranging powers and duties given to the Bureau and its 
members on and off duty involve them in all manner of contacts and relationships with the public. Of these contacts 
come many questions concerning the action of members. These questions often require investigation by superior 
officers and/or the Internal Affairs Division. In an effort to insure that these investigations are conducted in a manner 
which is conducive to good order and discipline, the following guidelines are promulgated: 
 
61.2 Except as otherwise provided, the procedures contained in this section apply only to non-criminal 
investigations which may reasonably result in the discipline of the officer. 
 

61.2.1 Advance Notice. Prior to being interviewed regarding an IAD or EEO investigation for any reason 
which could lead to disciplinary action, an officer shall be: 
 

61.2.1.1 Informed of the nature of the investigation and whether the officer is a witness or a 
suspect, if and when known; informed of other information necessary to reasonably apprise the 
officer of the nature of the allegations of the complaint. Such information shall be provided in a 
reasonable period of time following its receipt by the City. 

 
61.2.1.2 Afforded an opportunity and facilities to contact and consult privately with an attorney of 
the officer’s choosing and/or a representative of the Association. 

 
61.2.1.3 Whenever delay in conducting the interview will not jeopardize the successful 
accomplishment of the investigation or when criminal culpability is not at issue, advance notice 
shall be given the officer not less than forty-eight (48) hours before the initial interview 
commences or written reports are required from the officer. The advance notice shall include 
whether the officer is a witness or a suspect, the location, date and time of the incident, the 
complainant’s name, and the nature of the allegation against the officer. 

 
61.2.2 Interview Safeguards. 

 
61.2.2.1 Any interview of an officer shall be when the officer is on duty unless the seriousness of 
the investigation dictates otherwise. 
 
61.2.2.2 Interviews shall take place at a Portland Police Station facility, or elsewhere if mutually 
agreed, unless the emergency of the situation necessitates otherwise. 
 
61.2.2.3 The officer may have an Association representative present to witness the interview 
provided the representative does not participate in the interview. However, the interview may not 
be unduly delayed awaiting an unavailable Association representative when other Association 
representatives are available. 
 
61.2.2.4 The officer being interviewed shall be informed of the name, rank, and command of the 
officer in charge of the investigation, the interviewing officer, and all other persons present during 
the interview. 

61.2.2.5 Interviews shall be done under circumstances devoid of intimidation or coercion and shall 
not otherwise violate the officer’s Constitutional Rights. The officer shall not be subjected to 
abusive language. No promise of reward shall be made as an inducement to answer questions. 
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61.2.2.6 Interviews shall not be overly long. The officer shall be entitled to such reasonable 
intermissions as the officer shall request for personal necessities, telephone calls, and rest periods, 
with one ten (10) minute intermission every hour, if the officer requests. 

61.2.2.7 All interviews shall be limited in scope to activities, circumstances, events, conduct or 
acts which pertain to the subject investigation. 

61.2.2.8 The complete interview of the officer, noting all recess periods, shall be recorded and the 
officer upon request will be provided a copy of the recording, or the officer may also record the 
interview at the officer’s own expense. If the interviewed officer is subsequently charged and any 
part of any recording of the interview is transcribed by the Bureau, the officer shall be given a 
complimentary copy thereof. 

61.2.2.9 Interviews and investigations shall be concluded with no unreasonable delay. 

61.2.3 When the Investigation Results in Charges Being Filed. 
 

61.2.3.1 The officer, upon request, will be furnished with a copy of all materials developed in the 
investigation which will contain all material facts of the matter. Such materials will be provided no 
later than seven (7) days prior to the officer’s mitigation hearing, and shall include any transcripts 
the City has prepared of recorded interviews. The obligation to disclose information to the officer 
under this section shall not apply to information required to be maintained as confidential under 
federal or state law. 

61.2.3.2 The officer will be furnished with the names of all witnesses and complainants who will 
appear against the officer and/or whose statements will be used against the officer. 

61.2.4 When Disciplinary Action Results. 
 

61.2.4.1 When the investigation results in a determination of a sustained complaint and 
disciplinary action, only the findings and the disciplinary order may be placed in the officer’s 
Personnel and “201” files. 

61.2.4.2 No dismissal, demotion or other punitive measure shall be taken against an officer unless 
the officer is notified of the action and the reason(s) therefor prior to the effective date of such 
action. 

61.3 Personal Information. No officer shall be required for purposes of assignment or other personnel action to 
disclose any item of his or her property income, assets, source of income, or personal or domestic expenditures 
(including those of any member of the officer’s family), unless such information is obtained under proper legal 
procedures, or tends to indicate a conflict of interests with respect to the performance of the officer’s official duties 
The City shall notify an officer when it receives a request from the media or a subpoena or request in criminal or 
civil proceedings for any materials in the officer’s personnel or IAD files. 
 
61.4 Political Activity.  Except when on duty or when acting in his/her official capacity, no officer shall be 
prohibited from engaging in political activity. 
 
61.5 Lie Detector Tests.  No officer shall be required to take any lie detector or similar tests as a condition of 
continued employment. 
 
61.6 Personnel File.  All officers shall have access to their Bureau personnel file, precinct file, and any 
summary report of an IAD investigation in which they were a suspect. The officer may submit rebuttal material as 
desired. However, the officer may not have access to the background investigation report. 
 
61.7 Performance Evaluations.   While performance evaluations are not grievable, it is understood that the 
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union representative may consult with the rating officer concerning a challenged non-probationary evaluation report. 
 
61.8 Deadly Force Incidents.  An officer involved in the use of deadly force shall have the right to counsel and 
Association representation as set out in the Police Bureau Manual of Rules and Procedures. 
 
61.9 Criminal Investigations.  If the Bureau questions an officer during a criminal investigation of one of its 
officers, it shall advise the member of the criminal nature of the investigation and whether the member is a suspect or 
a witness before interviewing the member. The preceding sentence shall not apply to covert or undercover 
investigations. If the member is a witness, the member shall be informed of and afforded the right to Association 
representation during any interview. Investigations of the use of deadly force by members shall be conducted 
pursuant to G.O. 1010.10. 
61.10 Police Review Board (PRB).  The following shall apply to the Police Review Board: 
 

61.10.1   Officers who choose to attend a PRB meeting shall be afforded the following: 
 

61.10.1.1    The right to be in attendance during non-Executive Session proceedings of the PRB, 
and upon the officer’s request, the right to be represented by PPA during non-Executive Session 
proceedings of the PRB. 
 
61.10.1.2    The right to make a presentation to the PRB.  This right shall include the right to make 
a personal statement and submit documentary and other information, but shall not include the right 
to call witnesses or ask questions of other individuals making presentations to the PRB. 
 
61.10.1.3    The Association shall be allowed to have a representative present during any portion of 
PRB Executive Session in which non-Board member “presenter” representatives of Training 
Division, Internal Affairs Division, or Detective Division are allowed to attend. 

 
61.10.2 If the Association challenges discipline though the grievance procedure under this agreement, the 
arbitrator will be presented with the following joint statement in the event either party seeks to introduce 
into evidence the recommendations of the PRB: “The Police Review Board is an advisory body formed by 
the City for purposes of making recommendations to the Chief of Police. The proceedings of the Board are 
not adversarial in nature, do not involve an evidentiary hearing, and the PPA and involved officers do not 
have the right to call or cross-examine witnesses.” 
 

61.11 Drug Testing.  Drug testing shall be conducted pursuant to Bureau Policy. Random testing thereunder shall 
not be conducted prior to July 1, 2011. Nothing in this agreement shall be considered a waiver of the constitutional 
rights of PPA members with respect to drug testing, nor shall this agreement be a bar to a constitutional challenge by 
the PPA or any of its members to random drug testing. The parties agree that their PECBA obligations are met 
concerning bargaining random drug testing. 
 

ARTICLE 62 

INDEPENDENT POLICE REVIEW (IPR) 

62.1 Except as provided in this article, the provisions of Article 61 of the parties’ collective bargaining 
agreement shall apply to investigations conducted or reviewed by the IPR. However, given that IPR does not have 
authority or responsibility relating to the imposition of discipline, the following clarifications are made: 
 

62.1.1 Relating to Article 61.2.3, if an investigation conducted or reviewed by IPR results in proposed 
discipline, all requests for information by the officer for IPR materials containing material facts of the 
matter must be made through the Personnel Division of the Portland Police Bureau. 
 
62.1.2 Article 61.2.4 does not apply except that, consistent with Article 61.2.4.1, should the Bureau 
impose discipline based on an investigation conducted or reviewed by IPR, only the findings and 
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disciplinary order issued by the Bureau may be placed in an officer’s Personnel or “201” file. 
 
62.1.3 The parties recognize that IPR has no authority or responsibility relating to Articles 61.6, 61.7, 
61.8 and 61.9. 

 
62.2 An officer who is dissatisfied with an investigation of alleged officer misconduct relating to a citizen-
initiated complaint may request a review in accordance with IPR/CRC Protocols. 
 
62.3 When an investigation is conducted by IPR, an officer shall have access to any summary report of an IPR 
investigation in which they were a suspect. The officer may submit rebuttal material as desired. When an 
investigation is reviewed by IPR, an officer shall have access to the IPR Final Report in accordance with the 
IPR/CRC Protocols. The officer may submit rebuttal material as desired. 
 
62.4 Should a PPA member against whom a citizen complaint has been sustained and discipline imposed decide 
to utilize the IPR review process provided for under PCC Section 3.21, then Step 2 of the grievance process 
described in Article 22 of the collective bargaining agreement shall be held in abeyance until the IPR review process 
is complete. In no event will the grievance process be held in abeyance for more than six months from the date that 
the grievance was filed. 
 
62.5 Article 15, Policies and Procedures and Other Orders, of the collective bargaining agreement will apply to 
rules proposed and issued by the IPR pursuant to PCC 3.21.070(I). 
 
62.6 Nothing in this agreement shall be considered a waiver of the rights of the PPA or a PPA member to 
challenge the ability of IPR and/or the CRC to subpoena an officer. 
 
 

ARTICLE 63 

COACH PAY 

63.1 Officers designated as a coach serve at the discretion of the Bureau. Officers will receive a 10% premium 
pay for any pay period in which they are designated and serve as a certified coach with an assigned trainee for all or 
part of the pay period. 
 
63.2 Substitute coaches will receive an amount equal to one-tenth (.1) of one hour of their base pay rate for each 
hour, or portion thereof, that they are coaching a trainee.  
 
63.3 If a coach works operational overtime with a trainee, the coach shall receive coach’s pay for the overtime 
hours worked. For purposes of this Article, “operational overtime” shall not include court overtime. 
Coach’s pay shall not be pyramided on any other premium pay received by the officer. 
 

ARTICLE 64 

SAVINGS CLAUSE 

64.1 Should any section or portion thereof of this Contract be held unlawful and unenforceable by any court of 
competent jurisdiction or upon mutual agreement of the parties, such decision shall apply only to the specific section 
or portion thereof, directly specified in the decisions; upon the issuance of such a decision, the parties agree 
immediately to negotiate a substitute, if possible, for the invalidated section or portion thereof. 
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ARTICLE 65 

RECRUITMENT AND RETENTION INCENTIVES 

65.1 Recruitment Incentives. The following provisions recognize that certain incentives related to salary, 
relocation expenses, and vacation leave benefits may assist the City in the recruitment and appointment of qualified 
candidates for Police Officer positions. 
 

65.1.1 Based upon a bona fide recruitment need, the Bureau may appoint a currently certified law 
enforcement officer to Police Officer up to the three-year step if approved by the Director of the Bureau of 
Human Resources. Initial appointment above the three-year step may be made only with the approval by 
ordinance of the City Council. 

 
65.1.2 Reasonable expenses associated with relocating permanently appointed Police Officers may be 
approved.  The payment of such expenses is subject to the conditions provided for in the Personnel Rules. 
 
65.1.3 Upon completion of probation, a new Police Officer may be credited for prior professional service 
by placement at the appropriate step of the vacation accrual table contained in Article 24 of this Agreement, 
as determined by the Chief, when authorized by the Commissioner-in-Charge. Once placed on the schedule 
noted above, future service with the City shall count normally towards additional vacation accrual rates. 
65.1.4 When authorized by the Commissioner-in-Charge, a new Police Officer may receive a one-time 
crediting of 40 hours of vacation after completion of the probationary period. 
 

65.2 Voluntary Employee Beneficiary Association (VEBA). The City shall allow officers to participate in a 
Plan(s) which is defined to include a Voluntary Employee Beneficiary Association (VEBA), a Section 457 plan or 
any other form of non-qualified deferred compensation program. 
 

65.2.1 The PPA has established a retirement medical trust (the PPA VEBA Trust) for the purpose of 
providing for the payment of life, sick, accident or other benefits to its members. 
 
65.2.2 The PPA VEBA Trust has received tax-exempt status from the Internal Revenue Service under 
Section 501(c)(9) of the Internal Revenue code. 
 
65.2.3 For every officer who is a member under the Fire & Police Disability & Retirement  (FPD&R) 
system under Chapter 5 of the City Charter, the City shall, upon that officer’s retirement from the City, 
contribute to the PPA VEBA Trust to the credit of the officer and on a pre-tax basis, an amount equal in 
value to 100% of the payments that would otherwise be paid to the member for unused sick leave under 
Article 26 of the parties’ collective bargaining agreement. 
 
65.2.4 The City shall withhold two percent (2%) of Top Step Officer wage from each individual PPA 
member’s gross wages per pay period.  This amount shall be contributed on the member’s behalf to the PPA 
VEBA Trust each pay period or monthly, the interval to be determined by the City.  The withholding shall 
be made on a pre-tax basis. 
 
65.2.5 If at any time during the operation of the Plan or Plans it is determined that (1) deposits may not be 
made on a pre-tax basis or (2) that plan earnings are not tax-exempt or (3) payments from the Plan or Plans 
are not tax exempt or if participation in the Plan or Plans or operation of the Plan or Plans is in violation of 
any federal or state law or regulation, then in that event the parties agree to negotiate a substitute provision 
in order to carry out the original intention of the Agreement. 
 

65.3 Longevity Pay.  
 

65.3.1 Upon the completion of their fifteenth year of service with the Bureau, officers shall receive 
longevity pay of 2.0%. Upon the completion of their twentieth year of service with the Bureau, officers 
shall receive longevity pay of an additional 2.0%, for total longevity pay of 4.0%. Upon the completion of 
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their twenty-fifth year of service with the Bureau, officers shall receive longevity pay of an additional 2.0%, 
for total longevity pay of 6.0%. 
 
65.3.2 Longevity pay shall not be included in determining the officer’s regular rate of pay for purposes of 
calculating overtime owed under the provisions of this Agreement including but not limited to the overtime 
provisions under Article 43. 
 
65.3.3 Longevity pay shall be calculated on the basis of the officer’s regular hourly rate, not including 
premium pay. 
 
65.3.4 For the limited purposes of this section of the Agreement only, the City shall be allowed to 
establish the Section 207(k) exemption under the FLSA. 

 
65.3.5 The Association agrees to defend and indemnify the City from any and all claims that the City 
failed to include longevity pay in the regular rate of pay in violation of the FLSA. 
 
65.3.6 For purposes of this section, time worked for another law enforcement agency by an officer who 
has transferred to City employment under ORS 236.605 to 236.640 (Transfer of Public Employees) shall be 
considered to be time worked with the Bureau. 
 
65.3.7 For purposes of this section, time spent on LOS resulting from a nonservice-connected disability 
where the leave commenced after the date of execution of this agreement shall not be considered to be time 
worked with the Bureau. 

 
65.4 Physical Fitness.  Effective July 1, 2011, members passing the Bureau’s Health & Fitness test shall receive 
a premium in the amount of 1% of Top Step Police Officer, paid in equal installments each pay period. To receive 
the premium, members must qualify annually. The Bureau’s Health & Fitness test will be administered once per 
year; individuals who do not pass the first time will be allowed to take the test a second time. 

 
 
 

ARTICLE 66 

OVERPAYMENT 

66.1 In the event that an employee receives wages or benefits from the City to which the employee is not 
entitled, regardless of whether the employee knew or should have known of the overpayment, the City shall notify 
the employee in writing of the overpayment which will include information supporting that an overpayment exists 
and the amount of wages and/or benefits to be repaid. For purposes of recovering overpayments by payroll 
deduction, the following shall apply: 
 
66.2 The City may, at its discretion, use the payroll deduction process to correct any overpayment made within a 
maximum period of two (2) years before the notification. 
 
66.3 Where this process is utilized, the City and the employee, and the Association if requested by the employee, 
shall meet and attempt to reach mutual agreement on a repayment schedule within thirty (30) calendar days 
following written notification. 
 
66.4 If there is no mutual agreement at the end of the thirty (30) calendar day period, the City shall implement 
the repayment schedule stated in 66.5 below. 
 
66.5 If the overpayment amount to be repaid is more than five percent (5%) of the employee’s regular monthly 
base salary, the overpayment shall be recovered in monthly amounts not exceeding five percent (5%) of the 
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employee’s regular monthly base salary. If an overpayment is less than five percent (5%) of the employee’s regular 
monthly base salary, the overpayment shall be recovered in a lump sum deduction from the employee’s paycheck. If 
an employee leaves City service before the City fully recovers the overpayment, the remaining amount may be 
deducted from the employee’s final check. 
 
66.6 An employee who disagrees with the City’s determination that an overpayment has been made to the 
employee may grieve the determination through the grievance procedure. In the event a grievance is filed, 
recoupment deductions will be held in abeyance pending resolution of the grievance. 
 
66.7 This article does not waive the City’s right to pursue its legal rights to recoup an overpayment where the 
employee is no longer in pay status, but does agree that it will attempt to use the procedures outlined in this article 
before pursuing those rights. 
 
 
 

ARTICLE 67 
 

CANINE HANDLER 
 

67.1 Portland Police Bureau Dog Handlers who have a police canine kenneled at their residence, shall be paid one 
hour pay at the time-and-one-half (1½) rate per day for each regular day off they perform “kennel time” for their dog.  
“Kennel time” includes but is not limited to exercising the dog, grooming the dog, and cleaning up the dog run and similar 
duties. 

 
67.2 On a regular work day, Portland Police Bureau Dog Handlers shall be paid one-half (½) hour at the time-
and-one-half rate per day for performing “kennel time” duties over and above the regular shift, if the Dog Handler 
cannot perform the “kennel time” during the regular shift. 
 
67.3 Portland Police Bureau Dog Handlers shall be paid one-half (½) hour at the time-and-one-half rate per day 
they perform “kennel time” duties while on vacation.  The vacation compensation will apply only to full shifts of 
vacation leave. 
 
67.4 Portland Police Bureau Dog Handlers shall receive one-half (½) hour per day compensation if they perform 
“kennel time” duties while on in the following pay status:  

a) Jury Duty if the Dog Handler cannot perform the kennel time during the regular shift. 
b) Holidays. 
c) Compensatory time off. 
d) Parental Leave. 

67.5 Portland Police Bureau Dog Handlers shall not receive any additional compensation if they perform "kennel 
time" duties while in the following pay status:  

a) Military leave, if away from home overnight. 
b) Sick leave. 
c) Injury (LOS) leave. 
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SCHEDULE A 
SALARY RATES 

1. Effective July 1, 2011, Schedule “A” wage rates will be revised as follows: 

Salary rates for classifications in Schedule “A” for the period July 1, 2010 to June 30, 2011 are to be 
increased by one hundred percent (100%) of the annual increase in the Consumer Price Index for 
Urban Wage Earners and Clerical Workers (CPI-W) (as measured by the annual change in the index 
between 2nd Half 2009 and 2nd Half 2010) for Portland-Salem, OR-WA, published by the Bureau of 
Labor Statistics, U.S. Department of Labor. However, in no event shall the salary increase be less than 
one percent (1.0%) or greater than five percent (5.0%). 

Upon adjustment of the 2010-11 salary schedule for cost-of-living increase as described above, an 
additional 2% increase shall be applied to the salary schedule. 

 

2. Effective July 1, 2012, Schedule “A” wage rates will be revised as follows: 

Salary rates for classifications in Schedule “A” for the period July 1, 2011 to June 30, 2012 are to be 
increased by one hundred percent (100%) of the annual increase in the Consumer Price Index for 
Urban Wage Earners and Clerical Workers (CPI-W) (as measured by the annual change in the index 
for between 2nd Half 2010 and 2nd Half 2011) for the Portland-Salem, OR-WA, published by the 
Bureau of Labor Statistics, U.S. Department of Labor. However, in no event shall the salary increase 
attributable to the CPI be less than one percent (1.0%) or greater than five percent (5.0%). 

 

3. In the event that City revenue sources should be decreased by the passage or impact of a tax limitation 
measure, legislatively mandated change, cut back in Federal and/or State revenue sharing, or any other 
conditions causing a worsening of the City’s financial position, the City Council and the signatory labor 
organizations agree that they will meet and discuss the economic impact and, by mutual agreement, will put 
forth a good faith effort to arrive at alternatives to a reduction in the work force. 

 

4. In the event that a current city employee is appointed to the Police Officer classification, the officer’s pay 
rate shall be the step within the pay range which represents at least a 3% increase over the officer’s regular 
rate in the officer’s former classification, provided that in no event shall the new rate of pay exceed the 
maximum rate for Police Officer. 
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SCHEDULE A 

SALARY RATES 
 

Rates as of July 1, 2010 

 
JOB TITLE Entry Rate After 6 Mos. After 1 Yr. After 2 Yr. After 3 Yr. After 4 Yr. After 5 Yr.
Police Officer* $21.02 $25.66 $27.25 $28.87 $30.67 $32.40 $34.45 
Police Sergeant *  ** $35.05  $36.09 $37.15 $38.31 $39.56  
Criminalist $35.05  $36.09 $37.15 $38.31 $39.56  
Detective $35.05  $36.09 $37.15 $38.31 $39.56  

 
* Hazard pay 6% added to base rate when assigned to two-wheel motorcycles, or when assigned full-time to 
Drug and Vice Division (DVD). See Article 35. 

** Assignment as supervisory sergeants to Investigations or Criminalist Division: 3% above highest Sergeant 
or Criminalist rate. See Article 37. 

 

Rates as of July 1, 2011 

 
JOB TITLE Entry Rate After 6 Mos. After 1 Yr. After 2 Yr. After 3 Yr. After 4 Yr. After 5 Yr.
Police Officer* $21.70 $26.49 $28.13 $29.80 $31.66 $33.45 $35.56 
Police Sergeant *  ** $36.18  $37.25 $38.35 $39.55 $40.89  
Criminalist $36.18  $37.25 $38.35 $39.55 $40.89  
Detective $36.18  $37.25 $38.35 $39.55 $40.89  
 

* Hazard pay 6% added to base rate when assigned to two-wheel motorcycles, or when assigned full-time to 
Drug and Vice Division (DVD). See Article 35. 

** Assignment as supervisory sergeants to Investigations or Criminalist Division: 3% above highest Sergeant 
or Criminalist rate. See Article 37. 
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MEMORANDUM OF AGREEMENT 

CONCERNING DETECTIVES AND SERGEANTS 
 

The parties to this agreement are the City of Portland (City) and the Portland Police Association (PPA). 

It is the intent of this Agreement: (1) to eliminate the “Memorandum of Agreement Concerning Detective and 
Sergeants” dated March 11, 1996; (2) to split the combined classification of Sergeant into the classifications of 
Sergeant and Detective; (3) to define the seniority rights of members impacted by this MOA; and (4) to clarify the 
impact of the split with respect to duties and assignment. 

It is not the intent of this Agreement to facilitate or provide any basis for the reclassification of investigative 
positions nor is it the intent of this Agreement to facilitate or provide any basis for the removal of sergeants from 
the Portland Police Association’s collective bargaining unit. Nothing in this Agreement is intended to waive any 
rights the City or the PPA has under law, current practice, or applicable collective bargaining agreement. 

Re-Establishment of Detective Rank. 

Effective November 19, 2001, the duties of Sergeant will be separated. The duties of the rank of investigative 
Sergeant prior to the effective date of this agreement will be performed by those persons holding the rank of 
Detective. The duties of the rank of supervisory Sergeant prior to the effective date of this agreement will be 
performed by those persons holding the rank of Sergeant. 

Seniority of Affected Members 

Should there be a need to allocate benefits under the contract such as days off, vacation selection, shift selection or 
other benefits on the basis of seniority, after the implementation of this Memorandum of Agreement, the effective 
date for purposes of seniority will be as follows: 

Sergeants who held the rank of Sergeant on April 30, 1996, will have a seniority date which reflects their date of 
entry into the sergeant classification. 

Sergeants who held the rank of Detective on April 30, 1996 will have a seniority date of May 1, 1996. 

Detectives who held the rank of Detective on April 30, 1996, will have a seniority date which reflects their date 
of entry into the detective classification. 

Detectives who held the rank of Sergeant on April 30, 1996, will have a seniority date of their entry into the 
classification of Detective, but in no case shall the seniority date precede May 1, 1996. 

Those individuals promoted into the classification of Sergeant after May 1, 1996 shall retain the seniority date of their 
promotion. 

The Scope of the PPA’s Bargaining Unit 

The classifications of Sergeant and Detective shall continue to be included in the PPA’s collective bargaining 
unit. Effective upon the ratification of this Agreement, the parties shall file with the Oregon Employment Relations 
Board a consent agreement stipulating that the PPA’s collective bargaining unit shall consists of Police Officers, 
Sergeants, Detectives, and Criminalists. 
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One-Time Declaration for Members on the “Combined List” 

As a result of the 1996 MOA, a list was created that combined sergeants and detectives into one classification 
of sergeants, with investigatory and non-investigatory duties. In an effort to balance the loss of eligibility for non-
investigative assignments with the Bureau’s exclusive management right to hire, transfer and promote, the following 
one-time, limited process will occur. 

Individuals on the combined list have 30 days from the effective date of this agreement to make a onetime 
declaration for the desired classification (Sergeant or Detective). Once the declaration is made, the individual will 
be placed on a temporary list for the purpose of participating in a screening process. The screening process, which 
may include a panel, will be developed by the Personnel Division and will be used to assess the individual’s 
knowledge, skills, abilities and suitability to perform the duties of the classification. Individuals making the one-
time declaration will participate in the screening process. 

Individuals with the knowledge, skills, abilities, and suitability to perform in the requested classification will be 
placed on an unranked list for the requested classification. The Bureau will select individuals on the unranked lists 
for the purpose of filling vacant Sergeant and Detective positions. An individual on the list who is offered a position 
shall have the opportunity to accept or reject the offer; a rejection of an offer will result in the elimination of the 
individual’s name from the unranked list. The Bureau will continue to select individuals on the respective unranked 
lists until they are exhausted. 

No portion of the one-time declaration, the screening process, the unranked lists or the selection decisions generated 
by this section will be subject to the grievance process. 

Retention of Ability to Make Transfer Requests 

Individuals holding the rank of Sergeant on November 19, 2001 will maintain the ability to request transfer 
between the classifications of Sergeant and Detective until they separate from the Sergeant or Detective 
classifications, whatever the reason for separation (i.e. promote, retire, resign). Acting upon a request for transfer is 
at the discretion of the City. The City agrees it will not involuntarily transfer an individual holding the rank of 
Sergeant on November 19, 2001 to either Sergeant or Detective Classifications. 

Filling Sergeants and Detective Positions 

Except for probationary assignments, assignments for sergeants shall continue to be posted and shall be filled 
through the posting process. Except for probationary assignments, assignments for detectives shall be posted and 
shall be filled through the posting process. 

Sergeants on Disability Status 

Individuals on disability (LOS) status as of the effective date of this agreement who are subsequently released to 
return to duty shall be assigned to the classification associated with the duties the individual performed just prior to 
LOS status, provided the person is qualified and subject to the terms and conditions of this Agreement. An 
individual will return to the Sergeant classification if the individual held a supervisory sergeant assignment just 
prior to LOS; an individual will return to the Detective classification if the individual held an investigative 
assignment just prior to LOS. 

Sergeants on LOS as of the effective date of this agreement will be afforded the opportunity to make the one-time 
declaration, to participate in the screening process and be placed on the unranked list, as described above, 
during the same time frame as Sergeants who are not on LOS. 
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Eligibility for Lieutenant Promotional Exam 

Detectives, Sergeants, and Criminalists shall be eligible to sign up for promotional examinations to the rank of 
Lieutenant. 

Applicability to Sergeants Transferring from Portland Public Schools 

With the exception of the section entitled “seniority of Affected Members,” the terms of this agreement apply to 
sergeants who transfer from Portland Public Schools effective November 1, 2001. Seniority for such sergeants will 
be determined in accordance with ORS 236.605-640, as amended by Senate Bill 415. 
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MEMORANDUM OF AGREEMENT 
CONCERNING WORKPLACE VIOLENCE POLICY 

 
 This Agreement has been reached between the City of Portland (City) and the Portland Police Association 
(PPA). The parties are desirous of resolving all collective bargaining issues arising out of the adoption and/or 
modification of Sections 4.01.030 (F) and 4.01.030 (G)(14) of the Portland City Code. 
 
 In consideration of the mutual promises of the parties, the parties agree as follows: 
 
 This Agreement satisfies all collective bargaining obligations of the parties with respect to the adoption and/or 
modification of Sections 4.01.030(F) and 4.01.030 (G)(14) of the Portland City Code. 
 
 The adoption and/or modification of Section 4.01.030 (F) of Portland City Code does not supersede the just 
cause provisions of Articles 20 and 21 of the PPA’s collective bargaining agreement with the City, and the rights and 
obligations of the parties under Articles 20 and 21.  
 
 The parties acknowledge that they have entered into this Agreement voluntarily, with full knowledge of their 
rights and obligations. 

 
 Entered into this 13th day of March, 2000. 

 

FOR CITY OF PORTLAND:     FOR THE PPA: 

David Shaff, Employee Relations Manager   Greg Pluchos, President 
City of Portland      Portland Police Association 
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MEMORANDUM OF AGREEMENT 
 
The parties agree for purposes of calculating the regular rate for FLSA overtime only, the work period for all officers 
shall be 28 days, as allowed under Section 207(k) of the FLSA. 

The parties further agree that the above does not affect the calculation of overtime owed under specific provisions of 
the collective bargaining. For purposes of calculating overtime owed under the Labor Agreement the following 
premiums will continue to be included in that calculation: hazard pay (motorcycle, DVD, SERT, EDU), supervisory 
sergeant (Article 37), and coach pay. 

Entered into this 29th day of March, 2000. 

 

FOR CITY OF PORTLAND: FOR THE PPA: 

David Shaff,    Greg Pluchos, 
Employee Relations   President 
Manager   Portland Police 
City of Portland  Association 
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City of Portland Witnesses 
Larry O'Dea, Assistant Chief 
John Robert (Bob) Boylan, Police Officer 
James Quackenbush, Police Officer 
Ryan Pannell, witness to shooting 
Paul Meyer, Lead AR 15 instructor and current Special Weapons Lead 
Jenna Peterson, witness to shooting 
David Kemple, Police Officer 
Robert King, Lieutenant, formerly Training Division 
James C. Ferraris, Salem Deputy Chief, formerly Commander North Precinct, Portland 
Mike Reese, Police Chief 
Robert Day, Commander 
Derek Rodrigues, Lieutenant 
James McCabe, Ph.D., Ass't Prof. Crim. Justice, Sacred Heart Univ., Fairfield, CT 
 
Portland Police Association Witnesses 
Matthew McAllister, Police Officer 
Craig Andersen, Police Officer 
Nathan Voeller, Lead Defensive Tactics Instructor 
Ryan Lewton, Police Officer 
John Birkinbine, Sergeant 
Jeff Elias, K-9 Officer 
Ryan Coffey, Lead Defensive Tactics Instructor 
Todd Engstrom, Investigator, former Lead Defensive Tactics Instructor 
Mike Stradley, Officer (now West Linn Police Department) 
Don Livingston, Sergeant, formerly Lead Defensive Tactics Instructor 
Stephanie Rabey, Officer 
Tyrone Willard, Officer 
William John Brady, M.D., (Forensic Pathologist) 
Josh Bocchino, Field Training Coordinator 
Liani Reyna, Sergeant 
Ron Frashour, Grievant 
William Lewinski, Ph.D., Director, Force Science Institute 
W. Ken Katsaris, Law Enforcement Consultant/Trainer 
 
Joint Exhibits 
Exh. J-1 Collective Bargaining Agreement, 2010-2013 
Exh. J-2 (not submitted) 
Exh. J-3 Grievance, Ron Frashour, November 30, 2010 
Exh. J-4 Grievance, Step 1 Response from City, December 8, 2010 
Exh. J-5 Grievance, Referral to Step 3, December 21, 2010 
Exh. J-6 Grievance, Step 3 Response from City, January 14, 2011 
Exh. J-7 Grievance, Referral to Arbitration, January 21, 2011 
Exh. J-8 Termination Letter, Ron Frashour, November 8, 2010 
Exh. J-9 Detectives Investigation, various dates 
Exh. J-10 Grand Jury Transcripts, various dates 
Exh. J-11 Internal Affairs Investigation, various dates 
Exh. J-12 Directive 1010.10, Current, January 2010 
Exh. J-13 Directive 1010.20, 2007 Version, January 2007 
Exh. J-14 Directive 1010.20, Current, January 2010 
Exh. J-15 Directive 315.30, Current, January 2010 
Exh. J-16 Suspension Letter, Ryan Lewton, November 8, 2010 
Exh. J-17 Suspension Letter, John Birkinbine, November 8, 2010 
Exh. J-18 Suspension Letter, Liani Reyna, November 8, 2010 
Exh. Jt-19 City of Portland Discipline Rule 5.01 
Exh. Jt-20 Graham v. Connor, 490 U.S. 386 
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City of Portland Exhibits 
Exh. E-1  Use of Force Board Report (full version), September 15, 2010 
Exh. E-2 Deposition of Officer Boylan, January 31, 2011 
Exh. E-3 Scene diagram with Officer Boylan's notations on September 15, 2011 
Exh. E-4 Scene diagram with Officer Quackenbush's notations on September 15, 2011 
Exh. E-5 Power-point presentation, "In-Service 2007" presented by Dave Woboril 
Exh. E-6 Poster on report writing regarding use of force, undated 
Exh. E-7 Outline of David Woboril's presentation on 1010.20 revisions to officers, undated 
Exh. E-8 Power-point presentation, "Civil Law Updates - 2008" presented by Dave Woboril 
Exh. E-9 AR 15 Training Power-point presentation 
Exh. E-10 Less Lethal Operator Course Power-point presentation 
Exh. E-11 Deposition of James Quackenbush, February 2, 2011 
Exh. E-12 Scene diagram with Jenna Peterson's notations on September 20, 2011 
Exh. E-13 Scene diagram with Officer Kemple's notations on September 20, 2011 
Exh. E-14 SMS Training History, Ronald Frashour, showing date of February 5, 2010 
Exh. E-15 PPB Training Division, Patrol Tactics (presented October 2004 to June 2005)  
Exh. E-16 Command Counselings, Frashour, October 28, 2008 and October 29, 2009 (improper PIT 

and firing Taser without warning, respectively 
Exh. E-17 Frashour IAD Interview (Audio) 
Exh. E-18 Excerpts from Frashour IAD Interview (Audio) 
Exh. E-19 (not submitted)  
Exh. E-20 Lewton Deposition, March 16, 2011 
Exh. E-21 Photograph of Bano at canine exhibition, June 16, 2007 
Exh. E-22 Elias Deposition, February 1, 2011 
Exh. E-23 Birkinbine Deposition, February 10, 2011 
Exh. E-24 Investigation report, Officer Stradley, December 16, 1992 
Exh. E-25 Letter prepared by Frashour for due process hearing, undated 
Exh. E-26 Willard Deposition, February 3, 2011 
Exh. E-27 Audio of Officer’s Kemple’s IAD interview 
Exh. E-28 Frashour Deposition, March 7, 2011 
Exh. E-29 Reyna Deposition, February 9, 2011 
Exh. E-30 Proposed Discipline of Frashour, September 14, 2010 
Exh. E-31 Due Process Powerpoint, Frashour 
Exh. E-32 Transcript of Due Process hearing 
Exh. E-33 Clackamas County Sheriff's Office Award  
Exh. E-34 CV James McCabe 
Exh. E-35 Affidavit of Ken Katsaris, June 23, 2011 
 
Portland Police Association Exhibits* 
Exh. A-4 Letter to Chief Reese from Tyrone Willard, September 6, 2010 
Exh. A-6 Woboril Roll Call Video, September 15, 2005 
Exh. A-18 Commendations given to R. Frashour, various dates 
Exh. A-21 E-mail from C. Morgan to R. King, A. Warren and D. Virtue, March 2, 2010 
Exh. A-23 E-mail from C. Morgan to R. King and D. Virtue, March 3, 2010, with witness chart 
Exh. A-24 E-mail string (C. Morgan, R. King and D. Virtue), March 30, 2010 
Exh. A-25 Draft Training Division Review, March 31, 2010 (designated Draft 1) 
Exh. A-27 R. King, Draft Training Division Review, sent April 22, 2010 (designated Draft 2) 
Exh. A-28 R. King, Draft Training Division Review, sent April 22, 2010 (designated Draft 3) 
Exh. A-30 R. King, Draft Training Division Review, sent May 2, 2010 (designated Draft 4) 
Exh. A-31 E-mail (Birkinbine transcript) from C. Morgan to D. Virtue and R. King, May 4, 2010 
Exh. A-32 R. King, Draft Training Division Review, sent May 12, 2010 (designated Draft 5) 
Exh. A-33 E-mail (R. King evaluation of Officer Elias's action), May 25, 2010 
Exh. A-34 D. Virtue, Draft Training Division Review, sent May 27, 2010 (designated Draft 6)  
Exh. A-35 Draft Training Division Review, May 27, 2010 (designated Draft 7) 
Exh. A-36 E-mail from D. Virtue to R. King, June 1, 2010 with Post Shooting Response 
Exh. A-37 E-mail from C. Morgan to R. King and D. Virtue, June 4, 2010 with Summary Report 
Exh. A-38 D. Virtue, Draft Training Division Review, sent May 27, 2010 (designated Draft 8)  
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Exh. A-39 R. King, Insert into upcoming draft Training Division Review, sent June 20, 2010 
Exh. A-40 R. King, Draft Training Division Review, sent June 21, 2010 (3:48 p.m.) (designated Draft 10)  
Exh. A-41 R. King, Draft Training Division Review, sent June 21, 2010 (Same as Exh. A-40, but with 

a c.c. to Jim Ferraris) 
Exh. A-42 D. Virtue, Draft Training Division Review, sent June 21, 2010 (2:30 p.m.) (designated Draft 9)  
Exh. A-46 Memorandum from C. Paille to D. Famous, April 28, 2009  
Exh. A-47 Letter from D. Famous to F. Waterhouse, April 11, 2009 
Exh. A-48 Memorandum from R. Sizer to L. Stevens, September 4, 2009 
Exh. A-49 Waterhouse v. City of Portland trial transcript, Rosie Sizer, September 14, 2009 
Exh. A-50 Memorandum from K. Sheffer to B. Martinek, October 29, 2009 
Exh. A-52 Letter from R. Sizer to M. Baptista, April 27, 2010 
Exh. A-54 Memorandum from B. Martinek to S. Murray, May 17, 2010  
Exh. A-56 Frank Waterhouse police reports, May 27, 2006 
Exh. A-57 PPB Manual of Policy and Procedure, updated January 2010 
Exh. A-58 R. Frashour's AR-15 Operator's Course Manual 
Exh. A-59 Legal case analysis on use deadly force, undated 
Exh. A-60 Less Lethal Operator's Course, February 16-17, 2006, Ron Frashour 
Exh. A-64 Draft Training Division Review, from K. Galvan to R. King designated "The Copy I 

changed," sent June 23, 2010  
Exh. A-65 Attack Risk article by Michael G. Conner, Psychologist  
Exh. A-66 Memorandum from E. Brumfield to B. Martinek, January 19, 2010 (re Waterhouse)  
Exh. A-67 Memorandum from C. Paille to E. Brumfield, January 10, 2010 (re Waterhouse) 
Exh. A-70 Memorandum from D. Famous to R. Frashour, October 1, 2009  
Exh. A-71 Letter from M. Baptista to D. Famous, November 20, 2009 
Exh. A-72 Letter from M. Baptista to E. Brumfield, March 5, 2010 
Exh. A- 75 Video of Media Training Session 
Exh. A-76 Video of Media Training Session 
Exh. A-79 Use of Force Review Board Findings, Steward shooting, May 28, 2009  
Exh. A-80 Use of Force Review Board Findings, Hughes Shooting, February 19, 2009 
Exh. A-82 Memorandum to L Berg from C. Wheelwright, August 23, 2008, Re PIT 
Exh. A-83 Sandy Terrace Apartments Video 
Exh. A-85 Video of K-9 Bono in action 
Exh. A-98 Photographs 
Exh. A-99 Letter of Recommendation for Officer Frashour, June 16, 2008 
Exh. A-101 Action/Reaction Videos 
Exh. A-105 Powerpoint slides (printout) from a Force Science Institute session 
Exh. A-109 CV of William John Brady, M.D. 
Exh. A-110 TEC-9 firearm photograph (semi-automatic 9 millimeter) 
Exh. A-115 Tyler Camp Interviews (compilation) 
Exh. A-116 William Snow Interviews (compilation) 
Exh. A-117 Autopsy Photograph 
Exh. A-119 CV, William Lewinski, Ph.D. 
Exh. A-121 Video-Kids in Hallway 
Exh. A-122 Video-London Study 
Exh. A-123 Video-Belfast Study 
Exh. A-124 CV of Ken Katsaris 
 
* missing numbers were not offered into evidence  
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I. PROCEEDINGS 

The City of Portland, Portland Police Bureau and the Portland Police Association submitted 

the unresolved discharge grievance of Ron Frashour (the Grievant) to the undersigned 

Arbitrator, who was appointed by the mutual selection of the parties, for final resolution. The 

grievance alleges that the City violated the parties’ collective bargaining agreement by 

discharging the Grievant without just cause. The Arbitrator conducted hearings on September 

14, 15, 16, 20, 21, 22, 23, 2011, on October 17, 2011, and on November 15, 16, 17, 21, 22, 23, 

28 and 29, 2011. Subsequent to the last hearing day, the Arbitrator received transcripts of 

depositions of two expert witnesses. At hearing, the parties had the opportunity to make 

opening statements, submit documentary evidence, examine and cross-examine sworn 

witnesses and argue the issues in dispute. The parties stipulated that the dispute was properly 

before the undersigned Arbitrator who has the authority to issue a final and binding decision on 

the issues submitted herein. A court reporter transcribed the proceedings. Upon the receipt of 

both parties' closing briefs to the Arbitrator on February 7, 2012, the hearing closed and the 

case stood fully submitted for decision.  

II. ISSUES 

The parties stipulated to the following statement of the issues: 

Did the City of Portland have just cause to discharge the grievant? If not, what 
is the appropriate remedy? 

If the Arbitrator grants the grievance and issues a remedy, the parties have requested that 

she retain jurisdiction over any remedial issues for a period of 90 days following the decision. 

III. RELEVANT CONTRACT LANGUAGE AND CITY POLICY 

A. Collective Bargaining Agreement  

ARTICLE 20 - DISCIPLINE 
20.1 Disciplinary action or measures shall include only the following: written reprimand, 
suspension, or in lieu thereof, with the officer’s concurrence, loss of vacation or non-FLSA 
compensatory time. Disciplinary action shall be for just cause and will be subject to the 
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following grievance procedure. This section shall not apply to counseling and instruction. 
Verbal reprimands will not be used as the basis for subsequent disciplinary action unless 
the officer is notified at the time of reprimand, and if notified, the matter will be subject to the 
grievance procedure. 
 
ARTICLE 22 - GRIEVANCE AND ARBITRATION PROCEDURE 
 
**** 
… The arbitrator’s decision shall be final and binding, but the arbitrator shall have no power 
to alter, modify, amend, add to or detract from the terms of the contract. The arbitrator’s 
decision shall be within the scope and terms of the Contract and in writing. 
 
22.5.1 The arbitrator shall be asked to submit an award within thirty (30) days from the date 
of the hearing.1 The decision may also provide retroactivity not exceeding sixty (60) days 
prior to the date the grievance was first filed with the Chief and shall state the effective date. 
 
22.5.2 Each party shall be responsible for paying the costs of presenting its own case in 
arbitration, including the payment of witness fees, if any. The costs by the arbitrator, court 
reporter (if any), and the hearing room shall be borne by the losing party. Following the 
rendering of the arbitrator’s decision, the parties shall meet and attempt to agree which is 
the “losing party”. If the parties are unable to so agree, the question of who the “losing 
party” is shall be submitted to the arbitrator who rendered the decision in question. The 
arbitrator’s subsequent designation of the “losing party” shall be final and binding. If the 
arbitrator cannot designate which party is the loser, each party will pay one-half (1/2) the 
cost of the arbitration. 
 
**** 

B. City Policy 

1010.10 DEADLY PHYSICAL FORCE 2 
 
Sanctity of Life 
The Portland Police Bureau recognizes and respects the integrity and value of human life, 
and that the decision to use deadly physical force is the most important decision that a 
member will make in the course of his/her career. The use of deadly physical force will 
emotionally, physically and psychologically impact the member involved, the subject the 
deadly physical force was directed at, and the family and friends of both and can impact the 
community as well. 
 
Deadly Physical Force  
The Portland Police Bureau recognizes that members may be required to use deadly force 
when their lives or the life of another is jeopardized by the actions of others, Therefore, 
state statute and Bureau policy provide for the use of deadly force under the following 
circumstances: 

                                                 
1  The parties agreed to extend the deadline for the Arbitrator's award to 60 days from her receipt of the parties' 
post-hearing briefs.  
 
2  In Price v. Sery, 513 F.3d 962 (9th Cir. 2008), the appeals court upheld the constitutionality of Policy 1010.10 as 
written. The Fourth Amendment requires an objectively reasonable belief on the part of the officer, and not some 
higher quantitative standard that might be associated with the phrase '"probable cause." 
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a. Members may use deadly force to protect themselves or others from what they 
reasonably believe to be an immediate threat of death or serious physical injury. 

 
**** 
Members must be mindful of the risks inherent in employing deadly force, which may 
endanger the lives of innocent persons. A member’s reckless or negligent use of deadly 
force is not justified in this policy or state statute. Members are to be aware that this 
directive is more restrictive than state statutes. Members of the Portland Police Bureau 
should ensure their actions do not precipitate the use of deadly force by placing themselves 
or others in jeopardy by engaging in actions that are inconsistent with training the member 
has received with regard to acceptable training principles and tactics. 
 
Threat indicators, Levels of Control, and Post Use of Force Medical Attention are outlined in 
detail in DIR 1010.20 Physical Force. 
 
**** 
 
1010.20 PHYSICAL FORCE 
 
POLICY 1010.20 
The Portland Police Bureau recognizes that duty may require members to use force. The 
Bureau requires that members be capable of using effective force when appropriate. It is 
the policy of the Bureau to accomplish its mission as effectively as possible with as little 
reliance on force as practical. 
 
The Bureau places a high value on resolving confrontations, when practical, with less force 
than the maximum that may be allowed by law. The Bureau also places a high value on the 
use of de-escalation tools that minimize the need to use force. 
 
The Bureau is dedicated to providing the training, resources and management that help 
members safely and effectively resolve confrontations through the application of de-
escalation tools and lower levels of force. 
 
It is the policy of the Bureau that members use only the force reasonably necessary under 
the totality of circumstances to perform their duties and resolve confrontations effectively 
and safely. The Bureau expects members to develop and display, over the course of their 
practice of law enforcement, the skills and abilities that allow them to regularly resolve 
confrontations without resorting to the higher levels of allowable force. 
 
Such force may be used to accomplish the following official purposes: 

a. Prevent or terminate the commission or attempted commission of an offense 
b. Lawfully take a person into custody, make an arrest, or prevent an escape. 
c. Prevent a suicide or serious self-inflicted injury. 
d. Defend the member or other person from the use of physical force. 
e. Accomplish some official purpose or duty that is authorized by law or judicial 
decree. 

 
When determining if a member has used only the force reasonably necessary to perform 
their duties and resolve confrontations effectively and safely, the Bureau will consider the 
totality of circumstances faced by the member, including the following: 
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a. The severity of the crime. 
b. The impact of the person’s behavior on the public. 
c. The extent to which the person posed an immediate threat to the safety of officers, 

self or others. 
d. The extent to which the person actively resisted efforts at control. 
e. Whether the person attempted to avoid control by flight. 
f. The time, tactics and resources available. 
g. Any circumstance that affects the balance of interests between the government 

and the person. 
 

The Bureau’s levels of control model describes a range of effective tactical options and 
identifies an upper limit on the force that may potentially be used given a particular level of 
threat. However, authority to use force under this policy is determined by the totality of 
circumstances at a scene rather than any mechanical model. 
 
Directive 315.30 – Unsatisfactory Performance 
Members shall maintain sufficient competency to properly perform their duties and assume 
the responsibilities of their positions. 
 
Members shall perform their duties in a manner that will maintain the highest standards of 
efficiency in carrying out the functions and objectives of the Bureau. Unsatisfactory 
performance may be demonstrated by a lack of knowledge of the application of laws 
required to be enforced; an unwillingness or inability to perform assigned tasks; the failure 
to conform to work standards established for the rank, grade or position; the failure to take 
appropriate action on the occasion of a crime, disorder, or other condition deserving police 
attention; or absence without leave. 
 
In addition to other indications of unsatisfactory performance, the following examples could 
be considered prima facie evidence of unsatisfactory performance: performance 
deficiencies or a written record of infractions of rules, regulations, directives or orders of the 
Bureau. 

IV. SUMMARY OF THE EVENTS LEADING TO THE  
FATAL SHOOTING OF AARON CAMPBELL 

The Sandy Terrace Apartments comprise several two-story buildings. Each apartment is 

accessed through an alcove containing a staircase. Four units are accessed from each alcove. 

The ground floor apartments contain glass doors that open to a lawn and pool in the rear. The 

two buildings relevant to this dispute are located on the east side of the complex and run in a 

north-south direction. There is a narrow walkway between the first and second building that 

accesses the rear lawn and pool. The first building or northernmost building off Sandy 

Boulevard contains unit 37, a ground floor unit located off the third alcove from Sandy 
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Boulevard. This unit was occupied by Angie Jones, who was Aaron Campbell's girlfriend. 

Perpendicular parking spaces are located on both sides of the driveway in front of the units.  

A. Police Dispatched to Sandy Terrace Apartments 

Shortly before 1622 on January 29, 2010, emergency dispatchers directed police to 

conduct a welfare check of Angie Jones' unit. The caller was concerned about the welfare of 

Ms. Jones and her three children. Police dispatchers noted that Aaron Campbell might be in the 

apartment and that he was suicidal, possessed a gun, had tried to kill himself and "poss[ibly] 

wants to do suicide by police." Exh. Jt-9, at 677 (the CAD log). Mr. Campbell was extremely 

distraught over the recent death of his brother.  

Dispatchers pulled up Aaron Campbell's arrest record and dispatched that information. That 

record included arrests for resisting arrest, domestic violence, and attempted murder using a 

gun.  

The events that took place over the next 100 minutes will be described in some detail 

because they convey the circumstances that are of considerable importance to this dispute.  

B. Arrival and Positioning of Officers 

Officer John Boylan reached the Sandy Terrace Apartments first, at 1630, followed shortly 

after by Officer James Quackenbush. Over the next 15 minutes, Officers Ryan Lewton, Josh 

Bocchino and Christopher Gryphon arrived. The latter two officers positioned themselves near 

the rear door of unit 37.  

At some point, Courtney Jones, Angie Jones' father, arrived. Ms. Jones received a text or 

call from him and in response, at about 1703, went outside to talk to her father and to Officer 

Boylan. She told Officer Boylan that her three small children were still inside the apartment and 

that Mr. Campbell was resting or napping on the sofa. She verified that Mr. Campbell had a gun 

which he kept inside a sock in the front pocket of the jacket he was wearing as he napped. 

Although the information about the gun being in Mr. Campbell's jacket pocket was not 

broadcast, other officers who arrived on the scene did learn of it. Ms. Jones related that Mr. 
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Campbell was much improved over the previous evening when he'd been drinking and had 

attempted suicide.3 Officer Boylan testified that Ms. Jones seemed calm, not emotionally upset, 

wanted police to leave, and believed their presence would only make things worse. She wanted 

to go back inside but the officers would not allow her to do so. 

Sergeant Liani Reyna arrived at approximately 1722 and assumed command of the scene. 

Officer Boylan passed the information he obtained from Ms. Jones to Sergeant Reyna. 

At 1724 Mr. Campbell sent a text message to Ms. Jones wondering what was going on and 

stating she should know that he doesn't want to be bothered. Ms. Jones replied, “IDK but they 

want you to come outside.” Exh. Jt-9, at 177. Mr. Campbell responded, “who" and then “I told 

[you] not to have nobody bother me." Id. Mr. Campbell next texted Jones, “don’t make me get 

my gun, I ain't playing.” Id. A CAD notation was made of these text messages. Officers are 

aware of the CAD dispatches via a computer in their vehicles. 

The Grievant and his patrol car partner, Officer Tyrone Willard, arrived at 1729. They 

walked into the grassy area at the rear of the apartments, passing through the narrow walkway 

that separates the two north-south buildings. The Grievant conversed briefly with Officer 

Bocchino and at the same time heard the dispatch of Aaron Campbell's "Don’t make me get my 

gun, I ain't playing" text message. Officer Bocchino told the Grievant that Mr. Campbell was 

armed with a gun and had threatened suicide by police. After the Grievant's arrival, Sergeant 

Reyna (who had first assumed lethal cover responsibility) went to the first alcove of Ms. Jones' 

building, which became her command post. With her were Sergeant John Birkinbine, Officer 

Quackenbush and Officer Boylan.  

By the time of the Grievant's arrival, two police cars had been parked in the entry driveway. 

One was situated diagonally (in approximately a northwest to southeast direction) across the 

                                                 
3  During a later interview, Ms. Jones stated that the previous evening (January 28, 2010) Mr. Campbell told her 
he had put the gun to his head and pulled the trigger four times, but the gun misfired (or wasn't loaded) and nothing 
happened. He later went outside and shot into the air, and the gun fired properly. He did not try to shoot himself at 
that point. When the gun was later found, it did contain ammunition.  
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driveway roughly 60 feet from a Volvo station wagon parked in front of unit 37. Four officers 

used this patrol car for cover and formed what is called the "custody team" or "contact team."4 

The Grievant, who responded to a call for an AR unit, was designated "lethal cover" and held 

the AR15 rifle.5 He located himself behind the engine block of the patrol car which gave him 

good hard cover. Officer Lewton handled the less lethal beanbag gun. He was located at the 

other end of the four-officer line, in the most northwest position. Officers Tyrone Willard and 

David Kemple carried holstered guns but were there for taking hands-on custody if needed. 

Officer Kemple also held a spotlight, as it was growing dark. Officer Willard was located next to 

the Grievant, and Officer Kemple was between Officers Willard and Lewton. Some dumpsters 

were located slightly east or southeast of the custody team. Officer Jeffrey Elias, a K-9 officer 

who arrived at 1734, positioned himself behind the dumpsters for cover, along with his German 

shepherd, Bano. Two later-arriving officers (Craig Andersen and Matthew McAllister, who 

arrived at about 1739) placed themselves behind a car in the carport of an apartment complex 

east of Sandy Terrace known as Darrin's Place. They had a view of the alcove leading to Mr. 

Campbell's apartment and of the parking lot in front of the patrol car, but they could not see the 

custody team located behind the patrol car. The Darrin's Place units are separated from the 

Sandy Terrace units by a chain link fence. The Grievant testified that he was not made aware of 

Officers Andersen's and McAllister's location or even presence, although he did know that a 

request had gone out to place officers to the east of the Sandy Terrace apartments. Officer 

Willard, however, testified that he knew two officers were positioned at the Darrin's Place 

complex.  

                                                 
4  The Portland Police Bureau forms a custody team, as a matter of standard procedure, when there is a high risk 
stop or similar situation. Police cars are set up to provide cover for the officers. A custody team typically consists of a 
lethal cover officer, an officer armed with a less-lethal weapon, and two officers who are hands on.  
 
5  An AR15 is a high powered rifle and is more accurate at a greater distance than a handgun. An AR-trained 
officer can shoot accurately to 100 yards. The bullets are designed to fragment on impact so that if they hit a 
penetrable object, such as a car or wood-sided dwelling, they won't harm people inside.  
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Only officers located behind the engine block of a vehicle had good hard cover, that is, very 

good protection from bullets. Bullets are capable of penetrating and even passing through a 

vehicle when not deflected off the engine block. Nevertheless, a vehicle does provide 

protection. Officer Lewton was positioned behind the passenger door, so his cover was not 

optimal, nor was Officer Elias's cover behind a dumpster.  

The arrival of officers attracted the attention of nearby apartment dwellers, including Randy 

Pannell in unit 34, an upstairs unit, and college students Jenna Peterson, William Snow and 

Tyler Camp, who were in a second floor unit in Darrin's Place apartments.  

Once assembled, the custody team did not have a discussion among themselves about 

what they would do if Mr. Campbell came out of the apartment or the best reaction to any other 

contingency that might occur, nor did they receive instructions from Sergeant Reyna. Officer 

Lewton explained that no instructions or extra discussion were necessary because it was 

standard practice that team members with certain skills or certifications, such as AR or less 

lethal, would fill their assigned roles, and extra officers would be the hands-on team. He has 

been on many calls in which this standard practice has played out. There was little discussion 

among the team members as events unfolded; this is not unusual, Officer Lewton said. The 

Grievant testified that after he joined the custody team, he did remark to team members, "he's 

supposed to be armed?" Tr. 2964. Officer Lewton answered affirmatively. The Grievant said he 

then asked for confirmation that Mr. Campbell keeps a gun in his coat pocket and there was a 

suicide by cop threat. Officer Lewton confirmed that information also. It was Officer Lewton's 

impression that officers in the alcove would try to coax Mr. Campbell out of the apartment. The 

Grievant testified that he did not think it likely that Mr. Campbell would be asked to come out, 

nor did he think that would be a good idea. He explained that police were "interfering in some 

degree" with Mr. Campbell's life. Tr. 2986. According to the Grievant, it can increase the chance 

of a problem for police to personally confront an armed suicidal person who might want to 

provoke police into shooting him. "[M]y understanding is you don't want to back the person into 
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a corner to where you increase the likelihood of conflict between the police and the person."6 Tr. 

2983. He testified that he did believe that Sergeant Reyna would be trying to obtain assurances 

from Mr. Campbell that he would not hurt himself and that once she received that information, 

police would leave the scene.  

Officer Boylan took Ms. Jones' cell phone back to the command alcove while Officer Justin 

Burns escorted her away from the premises to a safe location. Ms. Jones' three young children, 

however, remained inside the apartment with Mr. Campbell.  

C. Telephone and Text Contact Made with Mr. Campbel l  

At around 1730, Officer Quackenbush was tasked with trying to make telephone contact 

with Mr. Campbell. Officer Quackenbush took on this task because he has a reputation of being 

able to gain the trust and cooperation of troubled people. He first tried calling on his police cell 

phone, but Mr. Campbell would not answer. At about 1732, he used Ms. Jones' phone to 

contact Mr. Campbell, who answered that call. (At 1732, a dispatch log reported, "OFCR 

QUACKENBUSH TALKING W/ SUSP." Exh. Jt-9, 673.) Officer Quackenbush recalled that he 

introduced himself and explained, "we're out here because we're concerned about your welfare; 

we received information that you were thinking about hurting yourself, you know, you were 

having some family problems, you lost your brother this morning, and we're concerned about 

you; again, you're not in trouble." Tr. 416. He had a great deal of difficulty hearing Mr. 

Campbell's response because of interference on the line. He recalled hearing Mr. Campbell's 

voice, which sounded angry. Mr. Campbell indicated that he wanted the police to just go away 

and leave him alone. Officer Quackenbush recalled responding to the effect that "we're not 

necessarily opposed to doing that, but the problem is, we -- you know, amongst other things, I 

know that there's three young kids in there, and we have a report that you're armed and you're 

                                                 
6  Sergeant Reyna agreed with this assessment. To be clear, Officer Quackenbush never requested Mr. Campbell 
to come out of the apartment. According to Officer Quackenbush, he suggested to Mr. Campbell that the police could 
take him to the hospital or some other place that could help him deal with how he was feeling. Any mention of his 
coming out was part of the dialogue meant to expand their rapport.  
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upset, and so we're concerned about the babies." Tr. 417. He then realized that there was no 

longer anyone on the line, but he didn't know whether it was because it was a dropped call or 

was because Mr. Campbell had hung up. At about the same time he heard someone shouting 

that the kids were coming out.  

At about 1734, the three children emerged from the apartment. This took everyone by 

surprise. Officers Quackenbush and Boylan (who knew of the former's communication with Mr. 

Campbell), took this as a positive sign. They thought that Mr. Campbell was responding to 

Officer Quackenbush's expressed concern about the children. The other officers were only 

aware of a dispatch notation that Officer Quackenbush was in contact with Mr. Campbell, but 

they did not know the nature of that contact. Officers generally viewed the release of the 

children as a positive sign, since they were safe, but officers also were concerned that Mr. 

Campbell might be getting the children out of harm's way so that he could provoke the police or 

fire shots at them.  

At 1748, a CAD entry informed officers on the scene that Mr. Campbell had no known drug 

problems and was last seen drinking the evening before. This information came from Angie 

Jones.  

Meanwhile, Sergeant Reyna and Sergeant Birkinbine engaged in a discussion about when 

police should leave. Sergeant Reyna believed that after the children came out of the apartment, 

leaving Mr. Campbell alone inside, the threat he posed had diminished and the police should 

leave, perhaps after getting assurances from him that he would not hurt himself. She explained 

that with a suicide by cop threat, police should leave and not put the person in the position to 

carry out the threat. Sergeant Birkinbine, however, did not want to leave the scene only to have 

Mr. Campbell shoot himself. He believed a face to face encounter to be the most effective way 

to ascertain whether Mr. Campbell would hurt himself. They resolved their differences by telling 

Officer Quackenbush to obtain assurances from Mr. Campbell not to hurt himself; then they 

would leave.  
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Officer Quackenbush renewed his contact with Mr. Campbell by sending a text message, 

thinking he might be more responsive to texting. A dispatch log notation appeared at 1751 

saying "ON THE PHONE w/ SUSP NOW." Exh. Jt-9, at 674. At 1755, Officer Quackenbush sent 

a message stating, "Aaron we need to know if you intend on hurting yourself." Exh. Jt-9, at 175. 

A minute later, Mr. Campbell responded, "Never … wow u guys text too … u get kudos." Id. 

Officer Quackenbush testified that he and Sergeant Birkinbine laughed at this a little and he was 

relieved to hear a little humor being injected into the matter. He believed the situation was de-

escalating.  

At about 1757, Sergeant Reyna orally broadcast that "We're getting some positive texts, 

feedback from him, we're still in text communication." Exh. Jt-11, at 548. At 1758, a dispatch log 

notation appeared saying, "In text communication." Exh. Jt-9, at 674. 

Several minutes earlier, Captain Robert Day (now Commander Day) and Lieutenant Derek 

Rodrigues arrived separately at the scene. Captain Day, not knowing that critical 

communications were in progress with Mr. Campbell, relayed a message through Lieutenant 

Rodrigues that he wanted a debriefing from Sergeant Reyna at his vehicle parked on Sandy 

Boulevard. Sergeant Reyna testified that she viewed this request as an "order" and immediately 

left her alcove to report to Captain Day.7 Sergeant Reyna's departure left the scene without an 

on-site incident commander.  

At 1803, a CAD dispatch stated that Mr. Campbell had opened his back blinds and was 

looking out. Officers testified that they have been trained that suspects do this when they want 

to determine the location of police in order to flee or shoot it out with them. But, of course, it 

                                                 
7  Sergeant Reyna testified that Captain Day, pursuant to police bureau policy, became the incident commander. 
However, he was still in his car and knew nothing about the events that were unfolding. Captain Day disagreed that 
his request for a debriefing should have been viewed as an order. He testified that the incident commander should 
comply only if it does not put the operation in jeopardy. He testified that she could have relayed a message back that 
it was not a good time for her to leave her post, or she could have called him on a cell phone. He could have gone to 
her, he added. Incident commanders in the past have not viewed a request for a debriefing at his vehicle as an order, 
he maintained. 
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could be that Mr. Campbell was looking out because he was curious, he "just wanted to know if 

the police were there." Tr. 2729 (Sergeant Reyna testimony).  

Also at 1803, Officer Quackenbush responded to Mr. Campbell's previous "kudos" 

message and said, "Thanks Aaron. I appreciate your help. I am truly sorry about your brother. 

Can u promise me u wont hurt yourself-Jim." Exh. Jt-9, at 175. Mr. Campbell responded the 

next minute saying, "Ur textin me and not callin me that’s real weird Jimmy." Id., at 176. This 

dialogue was not broadcast to other officers at the scene. 

At 1806, Officer Quackenbush, at Sergeant Birkinbine's advice, called Mr. Campbell using a 

cell phone. Officer Quackenbush could not recall the exact sequence of the dialogue or exactly 

what was said. The gist, however, was that Mr. Campbell began by saying that the police should 

go away and leave him alone. Officer Quackenbush responded the police didn't have a problem 

with that, but that they wanted to make sure he was okay, that he wasn't going to hurt himself or 

other people, and that they wanted perhaps to explore other options like taking him to a hospital 

to talk to someone, if he was willing. He recalled telling Mr. Campbell that he knew what it was 

like losing someone close, that he had recently lost his grandparents. He said that just as with 

the previous telephone conversation, he suddenly realized he wasn't talking to anyone. The line 

had gone dead. At the same time he heard officers shouting that Mr. Campbell was coming out 

of his apartment. Mr. Campbell's emergence from the apartment took everyone by surprise, 

including Officer Quackenbush.  

The evidence was that the Grievant saw the CAD dispatch notations referenced above 

concerning phone and text contact with Officer Quackenbush. The Grievant also heard 

Sergeant Reyna say that they were receiving positive texts and feedback from Mr. Campbell 

and they remained in text communication. Officers not in the alcove, however, did not know the 

content of Officer Quackenbush's texting and telephone communication with Mr. Campbell. 
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D. The Critical Minutes 

The few minutes that elapsed after Mr. Campbell emerged from his apartment are the most 

critical ones in this case. The numerous witnesses to what transpired next varied in their 

description of the details.  

Most witnesses described Mr. Campbell as wearing baggy clothes with his pants sagging. 

He was wearing a puffy jacket according to all but one witness. (Civilian witness Ryan Pannell, 

who was watching from a window of unit 34, recalled Mr. Campbell wearing a T-shirt and no 

jacket.) Officer Kemple testified that he could see the top of Mr. Campbell's underwear and four 

or five inches of skin when he was at the closest point to officers. Ryan Pannell said that that 

Mr. Campbell's jeans hung below the waistband of his bluish, boxer-style underpants by three or 

four inches. Officer Lewton recalled Mr. Campbell wearing blue jeans, a long jacket, and black 

boxer shorts. He said he could see Mr. Campbell' boxers because his pants were pulled down 

below his waistline. Some witnesses (Officer Elias, Jenna Peterson, William Camp and Tyler 

Camp) said Mr. Campbell's jacket covered his waistband area so they could not see 

underneath. At hearing, the Grievant was not asked to describe Mr. Campbell's attire, but during 

an investigative interview, he described Mr. Campbell as wearing a dark jacket with perhaps a 

camouflage print on it, loose fitting pants, and he recalled glimpsing a white T-shirt under the 

jacket. He couldn't recall whether he saw underwear. See Exh. Jt-11, at 233-234. The remaining 

witnesses could not recall whether Mr. Campbell's waistband was exposed, did not comment on 

it or provided unclear testimony.  

All witnesses agreed that as Mr. Campbell came out of his apartment, he put his hands on 

or near the top of his head with his hands clasped or fingers nearly touching. He walked first in 

an easterly direction, past the Volvo and to the center of the parking lot. Some witnesses said 

he walked forward to the center of the lot, others said he sidestepped with his back toward 

officers -- or he might have done a combination of walking forward and sidestepping. At the 

center of the parking lot he turned so he could walk backwards toward the officers behind the 
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patrol car. His hands remained on his head. Some thought he turned his back toward officers in 

response to a command to do so. Others did not hear such a command.  

At this point it was getting dark and a spotlight operated by Officer Kemple was focused on 

Mr. Campbell. Kemple stated he aimed the light on Mr. Campbell's torso where most weapons 

are concealed.  

Witnesses agreed that Mr. Campbell walked backwards toward the officers and stopped at 

a point approximately 15 to 20 feet from the custody team when told to do so. Witnesses' 

testimony varied over the pace of his walk: 

• Civilian witness Jenna Peterson testified that Mr. Campbell's backwards pace was 
“pretty decent." Tr. 685. It was close to speed walking, but it did not strike her as an 
unusual pace.  

• Civilian witness William Snow stated that Mr. Campbell did not walk at a leisurely pace, 
but it did look like he was giving himself up.  

• Civilian witness Tyler Camp said Mr. Campbell walked backwards "very quickly." Exh. 
A-115 at 5.  

• Officer Lewton testified that Mr. Campbell was walking backwards too fast, almost like 
he was running backwards and he had to shout loudly at him six times to slow down. 
Mr. Campbell finally did slow down, but Officer Lewton found that his pace was 
worrisome and a "real threat." Tr. 1924.  

• Officers Boylan and Kemple testified that Mr. Campbell's pace was neither fast nor 
slow; it did not cause them undue concern.  

• Officer Elias described Mr. Campbell's pace as "pretty fast" and this "surprised” him. Tr. 
2132. It was "pretty much faster than I've ever seen anyone walk back towards the 
police." Id. People usually walk slowly backwards because they are scared and 
because they can't see where they are going, Officer Elias explained. In his judgment, 
this increased the threat level. During the investigation, however, Officer Elias stated 
Mr. Campbell's pace was slow, and in a deposition he said, "Yeah, he walked out slow, 
but it was kind of -- it was walking out in a way he wanted to walk out. It wasn't just kind 
of -- It was weird. I can't explain it. You could just tell there was something up with the 
way he was walking out there. It was like he was in control." Tr. 2179-80. 

• Officer Willard recalled Mr. Campbell walking backwards very quickly toward the 
custody team and ignoring Officer Lewton's commands to slow down and stop. He 
added, "I felt like he was just escalating things. He's in control, he's running the show, 
he's doing something, he's setting up for something." Tr. 2597. He pace was faster 
than he'd seen any subject in the past back up toward officers.  
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• Sergeant Birkinbine said Mr. Campbell's pace was faster than normal, but it did not 
cause him undue concern.  

• Officer McAllister said that Mr. Campbell walked backwards with long, fast strides, at a 
pace that concerned him. He did not view it as classic surrender behavior.  

• Officer Andersen testified that he was alarmed by Mr. Campbell's rapid pace because it 
was "kind of strange, erratic behavior." Tr. 1745. 

• The Grievant testified that Mr. Campbell was walking very fast, so fast that he had to 
have been doing it on purpose. His walk resembled a march step and seemed 
determined. It was not in response to direction from police, testified the Grievant. He 
had never before seen anyone who was giving up walk at that pace. People who give 
up typically walk cautiously at a somewhat slower pace than normal walking, he stated. 
The Grievant had his weapon pointed at Mr. Campbell but was looking over the sight, 
not through it, he testified.8 

Officer Lewton shouted most or all of the commands to Mr. Campbell. Testimony varied 

considerably over what commands Lewton gave to Mr. Campbell as he walked backwards and 

whether and how he complied with those commands. Witnesses agreed the commands were 

loud, so Mr. Campbell probably heard them.  

• Jenna Peterson testified that officers told Mr. Campbell to slow down and he would 
slow down for a step or two and then he would speed back up. Finally the officers told 
Mr. Campbell to stop, and he did so. She said that he was not respectful of the officers, 
was not compliant, and appeared not to care.  

• Tyler Camp recalled commands to “slow down, slow down.” Exh. A-115, at 2. Mr. 
Campbell finally stopped for a second and then he continued to walk backwards and 
an officer continued to tell him to walk slower, according to Mr. Camp. He further stated 
Mr. Campbell "was definitely not following directions, he was not following his orders." 
Id., at 7. He added, "at that point, it was, he wasn’t gonna listen to what anybody was 
saying and he was gonna to do what he wanted." Id., at 8. However, he also said he 
believed Mr. Campbell was giving himself up. 

• William Snow stated that as Mr. Campbell walked backwards, officers asked him to 
stop, but he did not immediately stop. He indicated that instead he began to "speed 
back." Exh. A-116, at 5.  

• As stated above, Officer Lewton said he told Mr. Campbell six times to slow down. Mr. 
Campbell did not slow down immediately and Officer Lewton thought that Mr. Campbell 
was executing some sort of plan and that he, Officer Lewton, needed to gain control. 
According to Lewton, Mr. Campbell finally stopped mid-way in his trajectory and 

                                                 
8   As Mr. Campbell walked backward toward the team, the Grievant turned on the light on his weapon so he could 
see better and flipped his aperture sight as Mr. Campbell got closer. Both of these were momentary actions, he 
stated. He stood up because he had been squatting a long time and believed that he might not be able to react 
quickly enough from his squatting position. These actions were instinctive, he testified. 
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Lewton ordered him to walk slowly backwards toward the patrol car. Mr. Campbell 
complied and when ordered to stop, he did so. 

• Officer Kemple stated that he thought Officer Lewton was giving commands to have 
Mr. Campbell move backwards toward the patrol car and Mr. Campbell complied, but 
he mostly does not recall the commands Officer Lewton was giving. He was very 
focused on Mr. Campbell himself. He described Mr. Campbell's behavior as being 
compliant as far as he could recall.  

• Officer Boylan recalled Mr. Campbell complying with the commands being given him. 

• Officer Elias did not hear or could not recall Officer Lewton's commands. Bano was 
barking and Officer Elias was partially focused on the dog. 

• Officer Willard said Officer Lewton was yelling "slow down" and "stop." Tr. 2595. He 
stated that Officer Lewton asked Mr. Campbell to stop "many times," but Mr. Campbell 
did not comply. Id. On cross-examination, he agreed he told investigators he heard 
Lewton tell Mr. Campbell to face away from officers and walk backwards toward the 
sound of his (Lewton's) voice. Mr. Campbell did so, but Officer Willard believed Mr. 
Campbell was doing that of his own accord and not in response to Officer Lewton's 
commands. 

• Sergeant Birkinbine could not hear specifically what commands were given. 

• Officer McAllister testified that he could hear loud words being shouted to Mr. 
Campbell, but he could not hear the exact nature of those commands. On cross-
examination, however, he agreed he had told Internal Affairs investigators (a year and 
a half earlier, when his recollection was better, he said) that he heard Mr. Campbell 
being commanded to "walk back toward us," and to walk "slower" or to "slow down." Tr. 
1700. He also told IA investigators that Mr. Campbell did respond by slowing down and 
obeying the command to stop.  

• Officer Andersen could not hear or could not recall Officer Lewton's commands.  

• The Grievant testified that while Mr. Campbell was walking, he could hear commands 
being given to Mr. Campbell but he could not recall the substance of those commands. 
He recalled saying to Officer Lewton, “slow him down, he’s going too fast,” or words to 
that effect. The dog Bano was barking loudly by this time, according to the Grievant. 

All officers facing Mr. Campbell testified that it was reasonable to believe that Mr. Campbell 

was carrying his gun, even though no witness actually saw a gun. Officers were aware he had a 

gun in the apartment, had threatened to use it, that Ms. Jones had reported he kept it in his 

jacket pocket, and he was wearing a jacket when he came out. Officer Kemple testified that he 

was looking closely for a firearm and he did not see one, nor did he see any suspicious bulge. 

He acknowledged, and other officers agreed, that a handgun can be concealed without a visible 
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bulge. Officer Lewton testified that he did not observe any bulges in Mr. Campbell’s waistband 

but that the absence of a bulge did not rule out the possibility that he carried a weapon. Ryan 

Pannell testified that he could see the waistband of Mr. Campbell's pants but did not see 

evidence of a gun. No witness reported seeing a bulge in Mr. Campbell's jacket pocket, but 

witnesses generally were not in a good position to observe the front of Mr. Campbell's jacket.  

Witnesses mostly agreed that Mr. Campbell reached his final stopping point about 15 to 20 

feet from the nearest point of the patrol car. He stopped in compliance with Officer Lewton's 

command to stop. The Grievant testified that he did not feel alarmed at this point because Mr. 

Campbell complied with the instructions to slow down and stop, but he was still feeling very 

cautious. 

As Mr. Campbell reached his final stopping point, he continued to keep his hands on the top 

of his head. At this point, Officer Lewton ordered Mr. Campbell to put his hands in the air. The 

order was given because having one's hands in the air makes it more difficult to reach for a gun; 

it also helps officers see whether there is a gun in the waistband area and it makes it easier to 

secure the person. Mr. Campbell did not respond to Officer Lewton's command. The consensus 

among witnesses was that Lewton repeated the order several times in a very loud voice. There 

was no dispute that Mr. Campbell should have heard Lewton. Finally, Lewton shouted that 

police would shoot if he did not put his hands in the air. At this point, most witnesses said that 

Mr. Campbell turned slightly to the left toward the officers and said, "Go ahead and shoot me, 

go ahead and fucking shoot me" (Boylan, Tr. 330) or words to that effect. Some witnesses 

indicated that Mr. Campbell's hands remained behind his head and looked under his armpit at 

officers. Others thought he dropped his left hand when he did this. The Grievant said he did not 

hear exactly what Mr. Campbell said, but he observed that Mr. Campbell had a hostile and 

angry look on his face. Officer Willard also described Mr. Campbell's demeanor as angry.  

With Mr. Campbell's refusal to put his hands in the air, Officer Lewton fired a round from his 

beanbag gun and it hit Mr. Campbell, probably in his buttocks or thigh area. The evidence was 
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that being hit by a beanbag gun is like being hit by a fastball pitch at over 100 miles per hour. It 

can be very painful, although the pain can be mitigated or blocked by padded clothing. In 

addition, some subjects may be in a mental state that allows them to appear impervious to the 

pain.  

The Grievant said he heard a beanbag round being fired and saw a beanbag cross his field 

of view. He did not see precisely where it struck Mr. Campbell but believed it was between his 

buttocks and his knee. The Grievant observed Mr. Campbell stumble forward with his left foot, 

then right himself back to his original standing position with his hands behind his head. Mr. 

Campbell’s hands never came off his head, testified the Grievant. The stumble forward was 

obviously a reaction to the beanbag but did not resemble any pain reaction that the Grievant 

had ever seen. 

Witnesses generally agreed that at the point of being hit by the first beanbag round, Mr. 

Campbell faltered or stumbled forward in some fashion and then straightened himself, more or 

less as the Grievant described. He next began to run in the direction of his apartment and the 

Volvo parked in front of it. Officers agreed that the Volvo could be used as cover by Mr. 

Campbell should he decide to start shooting at officers.  

As Mr. Campbell ran, Officer Lewton fired five more beanbag rounds at Mr. Campbell. It is 

not clear how many of those rounds hit Mr. Campbell or where those rounds hit him, although it 

is known that one hit him in the back of thigh, above his knee. This is the only round that left any 

visible mark on Mr. Campbell. Other rounds may have hit his buttocks, witness testimony 

suggests. In any event, Mr. Campbell did not slow down.  

While running, Mr. Campbell lowered his arms, witnesses agreed. Witnesses differed as to 

what Mr. Campbell did with his hands as he ran. Bear in mind that as Mr. Campbell ran towards 

the Volvo and his apartment, the view trajectory of witnesses varied, depending on their 

location.  

Ex. B, Page 23 of 78



Arbitrator's Opinion and Award - 19 

• Ryan Pannell, whose view was of Mr. Campbell's right rear, recalled that when Mr. 
Campbell was first hit by beanbag rounds in the back, he lowered his arm to reach for 
the spot he was hit. It appeared obvious to him that it was a pain reaction. He recalled 
Mr. Campbell running, but he was distracted by his son and did not see much more.  

• Jenna Peterson, whose view was from the left rear, recalled that after the first beanbag 
shot, Mr. Campbell "dropped both of his hands, and reached backward with one of 
them, looking like reaching toward the place where he had gotten shot." Tr. 688. To 
her, it looked like a pain reaction to being shot with the beanbag. She recalled that 
once he removed both his hands from the top of his head, a second beanbag round 
was fired. She recalled that Mr. Campbell then started running, and his arms were in a 
pumping motion when he started running. She recalled that at some point during the 
next few seconds, Mr. Campbell reached for his waistband with his left hand and she 
thought it appeared that he was trying to pull up his baggy pants.  

• William Snow said that he saw Mr. Campbell run after being hit with beanbag shots, 
and as he ran, he saw Mr. Campbell reaching back for what appeared be a weapon on 
the small of his back. He thought he saw him reach for a dark object but he couldn't tell 
whether it was a gun. His impression, however, was that it was a weapon and that Mr. 
Campbell either was going to fire on police or possibly on himself. He recalled Mr. 
Campbell's reach being with his left hand. He saw Mr. Campbell's left hand lift his 
jacket and go under his beLieutenant 

• Tyler Camp, with the same perspective as Ms. Peterson and Mr. Snow, saw Mr. 
Campbell run after being hit with beanbag shots. He told the grand jury that when Mr. 
Campbell decided to run, he dropped his hand toward his back. "I couldn’t see if he 
was reaching for something. I didn’t see anything on his back, but his hand was 
definitely back towards his back." Exh. Jt-10, at 197. A Grand Juror asked whether it 
appeared "he was reaching in pain?" Mr. Camp responded, "I would say no." Id. He 
also told investigators that he saw Campbell reach back toward his pants after being hit 
with the second beanbag shot, and he didn't know whether he was "just pulling his 
pants or trying to grab something, but he had definitely reached back behind him." Exh. 
A-115, at 3. He stated Mr. Campbell's hand wasn't behind him very long, perhaps a 
second, and then he was shot.  

• Officer Lewton said he could not see Mr. Campbell's hands once he removed them 
from his head and started running.  

• Officer Boylan indicated that as he ran, Mr. Campbell lowered his arms to mid-torso 
and they seemed to be reaching forward. He did not report seeing Mr. Campbell reach 
for anything in his rear torso, but he thought it odd that his arms were not pumping as 
people normally do when they run.  

• Officer Kemple recalled that after being hit by the beanbag, Mr. Campbell immediately 
lowered his arms and began running. He agreed that Mr. Campbell's "arms were 
moving as you would see when somebody's running." Tr. 734.  

• Officer Elias said that after Mr. Campbell removed his hands from his head and began 
running, he saw his hands "next to his waistband." Tr. 2157. He indicated that Mr. 
Campbell’s hands were in a normal running position but noted he was not 
concentrating on Mr. Campbell’s hands. 
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• Officer Willard testified that Mr. Campbell had lowered his hands before the first 
beanbag round hit him. He further testified that as Mr. Campbell ran, not only did Mr. 
Campbell appear to reach for his waistband with his left hand but he actually partially 
turned and put his right hand in a position that would help him pull a gun out. He did 
this as he ran. (Officer Willard demonstrated this motion at hearing which is not entirely 
reflected in the transcript.) According to Officer Willard, Mr. Campbell "started sprinting 
as he's diving his hands back. It was the exact mirror image as if I was reaching for my 
weapon. He was just a left-handed version of what I would do to reach for my weapon." 
Tr. 2607. He added that Mr. Campbell "was in a full sprint, or accelerating to a full 
sprint, looking over his shoulder at us, and "just digging for something towards his hip." 
Tr. 2607-08. Willard believed at the time Mr. Campbell was reaching for a gun. He did 
not believe Mr. Campbell's hand placement was a pain reaction because the motion 
was that of going for a gun.  

• Sergeant Birkinbine testified he left the alcove at about the same time Mr. Campbell 
began running. He said he was not in a position to see the left side of Mr. Campbell's 
body. When he started running, his hands went up in front of him and his arms were 
pumping somewhat. While Mr. Campbell was running, Sergeant Birkinbine was moving 
from the alcove to the contact team area.  

• Officers McAllister and Andersen were not in good positions to see Mr. Campbell's 
hands while he ran, although McAllister recalled that Mr. Campbell dropped his hands 
when he was hit with the beanbag gun, and he ran with his hands dropped in a running 
position. He added that his recollection was not very clear.  

The Grievant's testimony informs what he did next. The Grievant testified that Mr. Campbell 

first lowered his arms as he began to run. He heard a second beanbag round fired and 

observed Mr. Campbell pause, a “substantial break in the action,” then bring his left hand down 

behind his back and turn about 45 degrees toward the Volvo. Tr. 3094. By the time he finished 

the turning motion, Mr. Campbell’s hand was completely in his pants beneath his waistband, the 

Grievant testified. He began to sprint away, still with his left hand in his pants beneath his 

waistband.  

The Grievant did not think that Mr. Campbell’s reach was a reaction to the pain of being 

beanbagged. Mr. Campbell’s pause preceded his reach into the waistband, and during that 

pause Mr. Campbell displayed no reaction to the beanbag, testified the Grievant. He stated that 

when a subject feels the pain of a beanbag, he exhibits this by instinctively reaching for the area 

that was struck, violently arching the back, crying out, or falling to the ground. When a person 

reaches for the struck body part, he typically does not have the frame of mind to reach 
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underneath his clothing, the Grievant stated. Mr. Campbell’s reach seemed too methodical to be 

a reaction to the beanbag, he testified. 

The Grievant agreed that about three seconds elapsed between the time Mr. Campbell 

began running and when he was lethally shot. As Mr. Campbell was running with his hand down 

his pants, the Grievant thought he was reaching for a gun. He recalled thinking, “don't do that; 

oh my gosh, don't do that, what are you doing, don't do that,” he testified. This was the first time 

he became aware of having Mr. Campbell in the sights of his rifle. He testified that he was trying 

to give Mr. Campbell a chance to remove his left hand from his pants and bring it up empty. He 

also was thinking that he could not let Mr. Campbell get to the Volvo, which would have 

provided hard cover. He turned his attention from the rifle’s sight to Mr. Campbell’s hands to 

give him another chance to not be pulling out a gun, but instead Mr. Campbell appeared to be 

pulling out an object, testified the Grievant. The Grievant remembered thinking, “gun,” and 

thinking, “I have to.” As Mr. Campbell neared the right front corner of the Volvo, the Grievant 

fired upon him. He fell a foot or two from the corner of the Volvo. The shot was fatal. Mr. 

Campbell turned out not to be armed; he had left his gun in Ms. Jones's apartment.  

The Grievant testified that using deadly force was “the hardest thing in the world to do.” Tr. 

3140. He also said,  

This whole thing has just been a tragedy. And I don’t like to say out loud what I’m 
about to say, it’s very uncomfortable, is that I took a life. And I understand that. 
And I take it very seriously. And I hope that I never have to experience it again. 

Tr. 3037. 

E. The Release of the K-9 

At some point during Mr. Campbell's approximately three-second run, Officer Elias released 

Bano, the dog. Bano had been focused on Mr. Campbell and was barking before he was 

released. Witnesses differed in their recollection of when Elias released Bano, or they simply 

could not recall. Those who could recall testified as follows: 

• Jenna Peterson thought that the dog was released just before the fatal shot was fired.  

Ex. B, Page 26 of 78



Arbitrator's Opinion and Award - 22 

• William Snow thought the dog was released almost immediately when Mr. Campbell 
was shot.  

• Tyler Camp's testimony was that the dog was on top of Mr. Campbell about 2 to 4 
seconds after he heard the gun shot. He thought he was released at about the same 
time as the gun shot.  

• Officer Lewton said he did not see the dog at the time the lethal shot was fired. Instead 
he saw the dog afterwards, at the point Campbell fell, apparently.  

• Officer Willard recalled first seeing the dog in the middle of the parking lot and this was 
about the same time the shot was fired.  

• Officer Kemple testified that the dog was in front of the police car (which would be at or 
near the center of the parking lot) when he heard the fatal shot. He thought he saw the 
dog and heard the shot at roughly the same time.  

• The Grievant, as the AR handler, was focused on Mr. Campbell, and not the dog, 
although he was aware of Bano's presence. He was not aware the dog had been 
released until he saw the dog on top of Mr. Campbell after he went down.  

• Officer Elias' testimony may be the most reliable, since he was Bano's handler. Officer 
Elias said he made the decision to release the dog as soon as he processed the fact 
that Mr. Campbell was running. He unhooked the leash with a "take" command, and 
Bano began to run toward Mr. Campbell. He did not tell the custody team he was 
releasing Bano. Elias indicated (by pointing at a drawing of the scene) that Bano was 
approaching the center of the parking lot when he heard the fatal shot. Elias told the 
grand jury that Bano was "a few feet" or "pretty close" to Mr. Campbell when he fell. 
Exh. Jt-11, at 42. Immediately after hearing the fatal shot, Bano was on top of the fallen 
Mr. Campbell. During an investigative interview, Elias said he watched Bano close the 
distance with Mr. Campbell as Mr. Campbell ran. He did not believe the other officers 
at the scene had reason to know he was releasing the dog. But he added, "but you 
know, common sense, they call me there, they know what the dog does, someone 
runs, the dog will usually get sent. I mean, like I said, we work together all the time." 
Exh. Jt-11, at 382. Elias also told investigators that he released Bano to prevent Mr. 
Campbell from getting to a position of cover. He added that there were people in the 
apartments and it "just would have been a very ugly situation if it would have gone to a 
shoot out. Id., at 387. (He did not, however, see Mr. Campbell reaching for a gun, 
although he believed he was armed). 

F. The Grievant's Reasons for Shooting Mr. Campbell  

The Grievant testified at length as to why he made the decision to shoot Mr. Campbell. The 

Grievant believed that Mr. Campbell was pulling a gun to fire at police and was headed toward 

hard cover. His decision to pull the trigger came from Mr. Campbell’s conduct during the 

approximately three seconds that elapsed while he was running, he stated. The evidence 

pointed to the conclusion that Mr. Campbell was armed, explained the Grievant. Mr. Campbell 
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was reported to have a gun in the apartment, had threatened suicide by police, was known to 

keep a weapon in his jacket pocket, and he came out wearing the jacket. He emerged from the 

apartment in an atypical fashion (walking rapidly backwards), making his intent unclear. He did 

not comply with commands to put his hands in the air. He shouted something at the police in an 

angry or hostile manner, and this is a risk indicator, the Grievant noted. Mr. Campbell reacted 

oddly to the beanbag rounds, the Grievant opined. He ran toward hard cover and as he ran, the 

Grievant saw Mr. Campbell reach into his waistband, in the body's 60th percentile zone where 

most guns are kept.9 It would have been easy for Mr. Campbell to move the gun from his jacket 

pocket to his waistband before coming out of the apartment, he noted.  

The Grievant believed that when Mr. Campbell started to reach for what he believed to be a 

weapon, he posed an immediate threat of death or serious injury and could not be allowed to 

reach the Volvo (or his apartment) where he would have had hard cover and could have started 

shooting. However, the Grievant agreed that there was potential hard cover in the parking lot 

that was closer to Mr. Campbell than the Volvo when he started running.  

The Grievant testified that he did consider the possibility that Mr. Campbell was unarmed, 

but he did not think the information he had supported that possibility. That information was that 

Mr. Campbell owned a hand gun, had it on his person in the apartment, had threatened both 

suicide and suicide by police, and when he learned that police were outside, texted to Angie 

Jones, "Don't make me get my gun. I ain't playing."  

He said he also was concerned about the possibility that a bullet from Mr. Campbell's gun 

could hit a bystander should he start firing. Regarding the possibility that Mr. Campbell was 

running simply to get back to the apartment, the Grievant testified that he did not know where 

Mr. Campbell was running but he was going to get to the Volvo before he got anywhere else. 

The Grievant added that he did not know whether the alcove also was a pass-through and he 

                                                 
9  Testimony regarding the "60th percentile" referred to the fact officers are trained that weapons are routinely kept 
in the 60th percentile of the body from the chest down to the thigh.  
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considered it unacceptable to allow Mr. Campbell to get to the rear of the building and start firing 

on unsuspecting police officers positioned there. The Grievant testified that Mr. Campbell’s fast 

backward walk did not justify shooting him, but his walk was part of the totality of circumstances 

that he had to consider, as was the fact Mr. Campbell refused to put his hands in the air. 

The Grievant testified at hearing and he told investigators that he must have been aware of 

Mr. Campbell's criminal history because he read the CAD log in the patrol car as he was 

heading to the scene. But he couldn't recall whether this was something he considered and he 

conceded that he told the IA investigators that Mr. Campbell’s criminal history had nothing to do 

with his decision to pull the trigger.  

G. Officer Support of Grievant' Decision to Shoot 

Bargaining unit officers who testified agreed that if Mr. Campbell had reached the cover of 

the Volvo, he could have pulled his gun and begun firing. Bargaining unit officers generally 

agreed that if the Grievant saw Mr. Campbell make a deliberate and more than momentary 

reach into his waistband, it was reasonable to believe he was reaching for a gun, and it was 

further reasonable to believe that Mr. Campbell might have taken cover behind the Volvo and 

started shooting. They further opined that based on what else the Grievant observed Mr. 

Campbell doing, and based on what the Grievant knew about Mr. Campbell and the facts and 

circumstances surrounding the call for police, that it was reasonable to believe that Mr. 

Campbell posed an immediate threat of death or serious injury to others and therefore the 

Grievant was justified in shooting Mr. Campbell. Some officers were forceful in their support of 

Grievant's action, while a few were equivocal. All bargaining unit officers' opinions were based 

on a hypothetical question about what the Grievant believed he saw.10 

                                                 
10  A number of bargaining unit officers testified who did not witness the shooting. They testified to other matters, 
but were asked the same hypothetical question, and their answers supported the Grievant's action.  
 
 One should note that the commissioned police witnesses who ranked at lieutenant or above disagreed with the 
testimony of the bargaining unit officers.  
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Although other officers were armed, no other officer drew his gun or fired a shot, even 

though they believed that from Grievant's perspective, the use of deadly force was justified. 

Officer Boylan testified that he did not see Mr. Campbell as posing a risk of death or serious 

injury as he did not see a gun. Officer Kemple testified that he did not see a gun so he "didn't 

feel like [he] had enough to pull the trigger, so [he] didn't shoot." Tr. 783. He added, however, 

that Mr. Campbell's taking cover moved the situation from a potential threat to an immediate 

threat. Officer Willard, as stated previously, was convinced that Mr. Campbell was reaching for a 

gun as he started running and believed at that point that Mr. Campbell posed an immediate 

threat of death or serious injury. But he did not shoot and did not explain why. 

The Association wove the "action/reaction" principle into much of its narrative. A number of 

witnesses described that principle, which was a key consideration in the Grievant's decision to 

shoot. This principle is based on the known fact that that the initiator of an action has an 

advantage over the responder when it comes to firearms. Armed subjects can draw a weapon 

and fire, even while running in the opposite direction, before an officer can respond, even an 

officer holding a gun. The Association's expert witness, William Lewinski, testified that it takes 

only a small fraction of a second for someone experienced with a handgun to pull it and fire. 

This is faster than the reaction time for an armed person on the receiving end of the gunfire. 

Officers are well trained to be aware of this phenomenon, although they know it is only one of 

the things to be considered before making the decision to shoot.  

H. Opinion of Police Management Witnesses 

Police management witnesses, all commissioned law enforcement officers, disagreed with 

the above-recited opinions of bargaining unit members. Chief Michael Reese was the most 

important of these witnesses because he made the decision to terminate the Grievant.  

Chief Reese testified that he considered Mr. Campbell a potential threat but that Mr. 

Campbell did not become an immediate threat of death or serious physical injury. Reese listed 

the facts supporting his conclusion: 1) Mr. Campbell had not threatened anyone except himself, 
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2) the police were conducting a welfare check on Angie Jones and her three children, not Mr. 

Campbell, 3) Mr. Campbell came out of the apartment and was giving up to the police officers, 

4) Mr. Campbell had not committed a crime and was not wanted for a crime, 5) Mr. Campbell 

never displayed a weapon, and 6) Mr. Campbell never took offensive action toward the officers 

or the community.  

Mr. Campbell did not become an immediate threat simply by running from the beanbags 

and reaching into his pants, in Chief Reese's opinion. Running from the beanbags and reaching 

into his pants were natural reactions to pain. For Mr. Campbell to have become an immediate 

threat, other clues would need to have been present, such as bulges in clothing indicating a 

possible concealed firearm. Further, given the circumstances, he believed there was no 

justification for shooting unless Mr. Campbell took some sort of offensive action such as turning 

toward the officers, pulling something out, or taking a shooting stance. He considered Mr. 

Campbell to have been a decreasing threat with increasing distance from officers.  

Nothing about Mr. Campbell’s actions directly threatened the officers, explained the Chief. 

None of Mr. Campbell’s statements or text messages were directly threatening, nor was his 

action when he emerged from his apartment. He was basically complying with officers’ 

commands and surrendering. The statement “go ahead and shoot me” was not threatening to 

officers. Although he considers a “suicide by cop” call a potential threat to officers, such 

information was third-hand, he said. Officers are taught to not assume that all information 

received on a call is accurate. In Chief Reese's opinion, Mr. Campbell's noncompliance to the 

command to put his hands in the air may have been motivated by his distress and depression 

over the loss of his brother. In his experience, a statement of “just shoot me” indicates passive 

resistance, not aggression. The appropriate response to passive resistance, stated Chief 

Reese, is to take time and communicate with the resistor. 

Regarding the potential for a weapon, the Chief explained that an officer is supposed to 

look for bulges in clothing that might indicate a concealed weapon. At the same time, an officer 
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is also supposed to consider the possibility that an individual may be unarmed even if it is 

reported that he owns a gun. 

Chief Reese explained his conclusion that the use of deadly force was not reasonably 

necessary. Given what the Grievant knew about the incident, he should have viewed Mr. 

Campbell as basically compliant when he emerged from his apartment. Because of Mr. 

Campbell’s general compliance, the absence of aggression, and hard cover available to the 

officers, they had several reasonable options available, such as continuing the dialogue with Mr. 

Campbell, beanbags, K-9, tasers, containment, and mobilizing SERT (Special Emergency 

Response Team) or HNT (Hostage Negotiating Team). Had Mr. Campbell taken cover at the 

front of the Volvo, Chief Reese explained, the dog Bano could have taken and held Mr. 

Campbell. Had he pulled a gun, officers had hard cover, and the Grievant had an AR-15. SERT 

and HNT could have been called; they have ballistics shields and other tools available to 

approach an armed suspect underneath a car, testified Chief Reese. The officers had handguns 

and shotguns, and they had fields of fire in which they could have stopped Mr. Campbell from 

engaging police. To take offensive action, stated the Chief, Mr. Campbell would have had to 

expose himself to the officers, and they would have had a shot at him. Chief Reese added that 

had Mr. Campbell made it back to his apartment, they would have had the advantage of 

containment, time, and additional opportunities to communicate with him. 

Chief Reese also pointed to the police directives requiring officers to use the least amount 

of force to gain their objectives. (Those directives are discussed in greater detail below).  

The Chief respected officers having to make split-second decisions but emphasized that, in 

Mr. Campbell’s case, they had ample time to evaluate the situation and make sure all officers 

were on the same page: K-9 officer, Grievant, less-lethal operators, and custody team. He 

testified that if officers are not certain with the status of a call or with their approach, including 

communications, they often get on the radio and ask.  
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The Chief understood that the Grievant was the primary lethal cover for the custody team. 

Lethal cover simply means that an officer has a lethal weapon out, a handgun or rifle. It does 

not excuse an officer from all the decision-making that one has to go through when viewing the 

totality of circumstances. The Grievant erred by viewing all of Mr. Campbell’s actions in the 

worst light. Based on what the Grievant did at the scene and on his explanations during the 

investigation, his thoughts and actions were like those of a sniper, focusing on the perceived 

threat to the exclusion of everything else. 

Chief Reese also commented on the K-9 resource. The bureau’s K-9 program uses 

German shepherds. Chief Reese testified that he has worked in SERT training scenarios 

involving dogs, that he has played the part of the “bad guy,” the dog’s target. He explained that 

it is terrifying to be hunted and attacked by a police dog. When a dog locates a target, it comes 

on hard, fast and aggressively, usually barking. When it bites, one is distracted from any 

aggressive intentions and is focused only on the dog. This is something the Grievant should 

have known.  

The Chief issued lengthy suspensions to Officer Lewton and to Sergeants Reyna and 

Birkinbine. (These suspensions have been grieved and are pending arbitration.) 

Officer Lewton was disciplined for firing the beanbags when he did because Mr. Campbell 

was not overtly resisting officers. Chief Reese viewed Mr. Campbell's resistance as passive and 

given the circumstances, Officer Lewton should have restrained himself. He could have pursued 

options such as engaging Campbell in conversation and having Campbell drop to his knees 

or remain still so he could be approached by officers and taken into custody. Officer 

Lewton's discipline also charged him with failing to consider circumstances mitigating any 

potential threat posed by Mr. Campbell.  

Regarding the two sergeants (Birkinbine and Reyna), Chief Reese testified they were 

remiss in not informing the custody team that they had asked Mr. Campbell to send the children 
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out. There had been ample time to do that. They both erred in failing to talk over the situation or 

discuss a planned approach with other officers, even though officers in the alcoves visited the 

custody team from time to time at the scene.  

Sergeant Reyna should not have left her post at the critical moment when Captain Day 

asked for a debriefing, and she should have designated someone else as in charge when she 

did leave the alcove, concluded Chief Reese. She was remiss in not accepting Sergeant 

Birkinbine's and another sergeant's offers of assistance, even though she was "task saturated." 

Exh. Jt-18, at 5. Her communications with others, including the custody team, were not up to 

expectations. Examples of things the City maintains that she should have communicated to the 

custody team were: 

• Her plan to walk away from the incident in the event Mr. Campbell promised not to hurt 
himself. 

• Her plan to use the K-9 and less lethal shotgun in the event Mr. Campbell came out and 
attempted to run away or back towards the apartment. 

• Her plan to move the custody team and lead the operations in the event Mr. Campbell 
came out. 

• Her assessment that the situation was de-escalating. 

• The information provided by Ms. Jones that Mr. Campbell's suicidal behavior had 
occurred the night before and Mr. Campbell was currently calm. 

See Exh. Jt-18, at 6. 

Sergeant Birkinbine was disciplined for failing to take steps to communicate critical facts to 

the officers on the scene. He also did not keep those officers and Sergeant Reyna appraised of 

the details of Officer Quackenbush's communications with Mr. Campbell. Although he was as 

surprised as anyone when Mr. Campbell emerged from the apartment, he should have known, 

as an HNT member, that officers on the scene should have been made ready before contact 

was initiated and reminded to expect the unexpected:  

Because of these communication failures, there was not a shared situational 
awareness and the officers on the custody team who used lethal and less lethal 
force indicate that they were surprised by both events (the children coming out 
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and Campbell coming out of the apartment) and interpreted Campbell's actions 
negatively, instead of positively. 

Exh. Jt-17, at 4. In addition, he should have more aggressively inserted himself into certain roles 

to assist Sergeant Reyna and should have contacted a lieutenant if she resisted.  

V. INVESTIGATION OF THE SHOOTING AND RESULTING DISC IPLINE 

A. Subsequent Inquiries 

A number of investigatory or quasi-adjudicatory bodies examined the events surrounding 

the fatal shooting of Aaron Campbell. Only a brief listing of those examinations is needed 

because the substance of those investigations is not at issue - an exception being the Police 

Bureau's internal Training Division Review. Immediately after the shootings, Portland Police 

Bureau detectives interviewed witnesses, whose statements were transcribed and form part of 

Exh. Jt-9. In early February 2010 an Internal Affairs Division (IAD) investigation was launched 

and this investigation was completed in June 2010. See Exh. Jt-11. These two investigations 

only assembled evidence; they offered no opinion as to whether any officer on the scene 

violated City rules or policies.  

Subsequently, Lts. Robert King and David Virtue conducted a Training Division Review. 

They submitted a final report on August 30, 2010. That final report found that the actions of the 

Grievant, Officer Lewton, Sergeant Birkinbine and Sergeant Reyna were not consistent with 

their training and were out of policy.  

Next, Commander James Ferraris prepared the Commander’s Findings and 

Recommendations regarding the conduct of the Grievant, Sergeant Reyna, Sergeant Birkinbine 

and Officer Lewton. Commander Ferraris found Grievant’s conduct violated Portland Police 

Bureau policy and recommended termination of Grievant's employment.  

Finally, the Police Bureau convened a Use of Force Review Board. Police Bureau assistant 

chiefs, peer officers and citizen members comprised this board. The board reviewed the 

preceding investigations and commander's review and findings. It concluded that the Grievant's 
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use of deadly force was outside of policy and recommended his termination. It also 

recommended the discipline of Officer Lewton, Sergeant Reyna and Sergeant Birkinbine. 

All pertinent materials went to Chief Michael Reese, who reviewed those documents, 

conducted a due process hearing, and ultimately determined to discharge the Grievant. As 

stated previously, he also issued lengthy suspensions to Officer Lewton, Sergeant Reyna and 

Sergeant Birkinbine. 

Externally, the Multnomah County District Attorney submitted the question of criminal 

misconduct to a grand jury.11 Starting on February 4, 2010, the grand jury received the 

testimony of various witnesses. (Exh. Jt-10 is the transcript of those proceedings). The grand 

jury declined to indict the Grievant or any other officer. The Oregon Department of Public Safety 

Standards Training agency reviewed the Grievant's conduct to determine whether it complied 

with state training standards, and found that it did.  

B. Evidence Concerning the Fairness of the Police B ureau's Investigations 

Arbitrators uniformly hold that the adequacy of an investigation is a component of just 

cause. A determination of no just cause can be predicated in whole or part on an unduly biased, 

shoddy or incomplete investigation. The Association does not contend that the various 

investigations were less than thorough or complete, although it was concerned about a possible 

political bias in some of those investigations and reviewer recommendations. The fatal shooting 

of Mr. Campbell received a great deal of media attention and much negative citizen reaction, 

given that Mr. Campbell was not wanted for a crime, was unarmed, and was shot in the back 

while fleeing officers. He also was African-American.  

The Association's concern was particularly with the Training Division Review report 

authored by Lieutenant Dave Virtue and Lieutenant Robert King. That report concluded that 

"Frashour actions were not consistent with his training because he did not de-escalate his 

                                                 
11  This Arbitrator understands that the district attorney routinely submits fatal shootings by police officers to a 
grand jury.  
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mindset despite" facts suggesting Mr. Campbell was cooperating and then ran and reached to 

his waistband in response to the beanbag rounds. Exh. Jt-11 at 135. The problem exposed by 

the Association was the fact that the lieutenants first authored and circulated five draft reports 

that concluded that the Grievant's actions were consistent with his training.12 The Association 

also complained that no training division bargaining unit member was asked to give input into 

the training review and that all disagreed with Lieutenants King's and Virtue's conclusions. At 

hearing, Lieutenant King stated he regretted not including training officers' opinions in his report.  

The five referenced drafts, as they pertained to the Grievant, were substantially similar. The 

training analysis portion of those drafts was relatively short (four to five paragraphs) and 

concluded the Grievant's shooting of Mr. Campbell was consistent with his training. (The training 

analysis portion was preceded by a recitation of information gained during the interviews of the 

Grievant.) The drafts noted the Grievant's knowledge that Mr. Campbell was armed, suicidal 

and had threatened suicide by police. The Grievant knew that Mr. Campbell had sent the "don't 

make me get my gun" message. He had been dispatched as a lethal AR15 operator and he 

justifiably viewed the call as high risk. He viewed Mr. Campbell's walk backwards, with its rapid 

pace, as hostile. After Mr. Campbell ran, he saw his hand go deep into his waistband where 

he'd been trained weapons are often kept. He waited to see if he'd remove his hand and it 

would come up empty, but that didn't occur, although he never saw a gun. He didn't want Mr. 

Campbell to take a position of cover so that he could start shooting. Therefore, his shooting was 

consistent with Portland Police Bureau police, those drafts concluded.13  

                                                 
12  Ten draft reports are in evidence, in addition to the final report. The tenth concluded that Grievant's action was 
not consistent with training, as did the final report. The first four drafts were very rough and did not address whether 
the Grievant's action was consistent with his training.  
 
13  Those early drafts also concluded that Sergeant Reyna's handling of communication on the scene was not 
consistent with her training and that Officer Lewton's firing of the beanbag rounds was not consistent with his training. 
Officer Elias' deployment of the dog was deemed consistent with his training. The early drafts did not address 
Sergeant Birkinbine's action, but by draft nine, fault was found with some of his communications.  
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A different conclusion about the Grievant's action was reached in a subsequent draft. (Exh. 

A-40). The short training analysis faulted the Grievant for focusing exclusively on Mr. Campbell's 

suicide by police threat and for failing to consider that Mr. Campbell's hand motion might have 

been a pain reaction to being shot by beanbag rounds. The next and penultimate draft (Exh. A-

64) was similarly brief as it pertained to the Grievant's action.  

The final report contained a greatly amplified training analysis regarding the Grievant's 

action. It also integrated the Grievant's statements during investigations into the analysis. That 

report contained elements similar to those recited by Chief Reese in his termination letter. In 

fact, subsequent reviews relied a great deal on the conclusions made in this training analysis. 

VI. DISCUSSION AND ANALYSIS 

A. Preliminary Issues 

1. Burden of Proof 

Both parties agree that the City has the burden of proving that the Grievant violated City 

policies and rules when he shot Aaron Campbell and that it had just cause to discharge him. It is 

uniformly established in labor arbitration proceedings that the employer has the burden of 

proving just cause for disciplining or discharging an employee under a collective bargaining 

agreement. See, 1 Labor and Employment Arbitration, §19.03[2], T. Bornstein and A. Gosline, 

eds., (Matt. Bender 1991). 

 The Association contends that the City must prove its case by clear and convincing 

evidence. The City asserts that the quantum of proof is a preponderance of the evidence.  

This Arbitrator agrees with the City. In most cases, where the quantum of proof is specified 

(and often it is not), the preponderance of the evidence standard is used. Elkouri and Elkouri, 

How Arbitration Works, 950 (6th ed., BNA 2007). Arbitrators have made exceptions for cases 

involving charges of possible criminal conduct or moral turpitude, but arbitrators have not been 

consistent in their application of the higher standard. To this Arbitrator, the possibility of criminal 
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conduct has to be more than theoretical or speculative. Here, the grand jury effectively absolved 

the Grievant of criminal wrongdoing when it refused to return an indictment. There was no 

allegation or insinuation of moral turpitude made by the City. Therefore, the appropriate 

quantum of proof is the preponderance of the evidence. This means that the City must provide 

sufficient evidence showing that it is more likely than not that the Grievant violated its rules and 

that it had just cause to discharge him.  

2. The Graham  Standard and Portland Rules 

The U.S. Supreme Court, in Graham v. Connor, 490 U.S. 386 (1989), set forth the basic 

framework for determining whether the use of force by law enforcement is excessive and a 

violation of the subject’s Fourth Amendment rights.14 The court held that a police officer's use of 

force is permissible if it is objectively reasonable. Reasonableness is determined after giving 

careful consideration to the facts and circumstances of the situation, including the severity of the 

crime at issue, whether the suspect is actively resisting arrest or attempting to evade arrest, and 

whether the suspect poses an immediate threat to the safety of the officers or others. The 

reasonableness of the use of force must be judged from the perspective of a reasonable officer 

on the scene. The application of 20/20 hindsight is not acceptable. Allowance must be made for 

the fact that police officers are often "forced to make split-second judgments -- in circumstances 

that are tense, uncertain, and rapidly evolving . . . ." Id., at 397. The high Court has recognized 

the "practical difficulties of attempting to assess the suspect's dangerousness." Tennessee v. 

Garner, 471 U.S. 1, 20 (1985). The Court emphasized that its decision does not require "police 

to make impossible, split-second evaluations of unknowable facts." Id. 

                                                 
14  All federal cases cited in this analysis arose under 42 U.S.C. §1983, which imposes liability for depriving others 
of their constitutional rights while acting under color of law.  
 
 The City's brief asserts,  

Unlike the §1983 cases seeking to hold police civilly liable for use of excessive force, the question here is 
whether the City had cause to discharge Grievant for violating the Bureau’s standards, not whether he could be 
held civilly liable under §1983/Graham standard. Therefore, Graham precedent is not binding in this arbitration. 

 
City's brief, p. 81, n. 48. The City's statement is accurate. However, given that the City's directives are modeled on 
Graham, that precedent gives the Arbitrator important guidance in this proceeding. 
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The City's police Directives 1010.10 and 1010.20 essentially mirror the ruling in Graham v. 

Connor.15 Under the City's Directive 1010.10.a and Graham, the Grievant's use of deadly force 

can be justified only if he reasonably believed Campbell posed an immediate threat of death or 

serious injury to others. The reasonableness of his belief is an objective one and it is evaluated 

in the context of all the facts and circumstances of the situation as it was unfolding. See 

Directive 1010.20. This standard is not disputed by the parties, although the City contends that 

its own directives are more stringent than the one articulated by the Supreme Court. The City's 

contention is addressed below.  

3. Other Relevant Case Precedent 

Cases decided after Graham v. Connor offer valuable guidance to the resolution of the 

instant dispute. Those cases examined the Graham framework under varying sets of facts and 

helped illuminate the question of whether the use of force was reasonable in a given situation. 

Most cases have arisen in the context of summary judgment, and many have dismissed the suit 

on the grounds that the use of force by law enforcement was objectively reasonable as a matter 

of law.16 The following reviews some of the more instructive cases. 

a) No Post-Hoc Analysis 

The Sixth Circuit made a strong cautionary statement against a post-hoc analysis of deadly 

force that does not consider the exigencies of the moment: 

                                                 
15  The full text of the relevant Portland rules and policies were set forth in full in Part III.B, at pp. 2-4, supra.  
 
16  In 2001 the high Court gave police officers a second defense against constitutional excessive force claims. In Saucier 
v. Katz, 533 U.S. 194 (2001), the Court ruled that even if the use of force was excessive under Graham v. Connor, a law 
enforcement officer might be entitled to qualified immunity if he or she reasonably misapprehends the law governing the 
circumstances confronted. That is, the "dispositive inquiry is whether it would be clear to a reasonable officer that the 
conduct was unlawful in the situation he confronted.” Id., at 194-5. If the conduct was not clearly unlawful, the officer is 
entitled to qualified immunity.  
 
 Cases subsequent to Saucier v. Katz, including cases cited herein, have often dismissed claims based on the 
qualified immunity defense simply because it is an easier one for the officer to prove. The Arbitrator does not, however, 
believe that the qualified immunity doctrine plays a role in this dispute. The Portland Police directives reflect the language of 
Graham v. Connor, and not the language of the qualified immunity inquiry expressed in Saucier v. Katz. Nevertheless, 
cases are cited in this discussion that dismissed claims after finding qualified immunity. In each such case, however, the 
court has also made findings or observations on the objective reasonableness of the use of force.  

Ex. B, Page 40 of 78



Arbitrator's Opinion and Award - 36 

[U]nder Graham, we must avoid substituting our personal notions of proper police 
procedure for the instantaneous decision of the officer at the scene. We must 
never allow the theoretical, sanitized world of our imagination to replace the 
dangerous and complex world that policemen face every day. What constitutes 
"reasonable" action may seem quite different to someone facing a possible 
assailant than to someone analyzing the question at leisure. 

Smith v. Freeland, 954 F.2d 343, 347 (6th Cir. 1992). 

b) Reasonable Mistake 

A pertinent issue in the context of the instant grievance concerns an officer's mistaken 

belief about the threat posed by the suspect. In Saucier v. Katz, 533 U.S. 194 (2001), the U.S. 

Supreme Court reaffirmed the doctrine of mistaken beliefs, which provides that if "an officer 

reasonably but mistakenly believed that the suspect was likely to fight back, for instance, the 

officer would be justified in using more force than in fact was needed." Id., at 205. Thus, the 

inquiry (for purposes of liability) is whether the officer's mistake as to the facts establishing an 

immediate threat was reasonable. The analysis must be based on information the officer had at 

the time of the event.  

Courts have recognized that mistakes occur because of police officers' need to quickly 

react to apparent danger. Further, they have acknowledged the need to react before it is too 

late. Courts have recognized (as does the Portland Police Bureau, according to evidence at 

hearing) that an officer is not required to "await the glint of steel" before acting because it then 

may be "too late to take safety precautions." People v. Morales, 198 A.D.2d 129, 130 

(N.Y.App.Div. 1993). A federal appeals court in McLenagan v. Karnes, 27 F.3d 1002 (4th Cir. 

1994) found that an officers' shooting of an innocent unarmed person (whom the officer 

mistakenly believed was armed and had grabbed a police weapon) was objectively 

reasonable.17 While the officer did not see the victim holding a weapon, he could not confirm 

                                                 
17  The facts in that case were particularly tragic. The plaintiff-victim was sitting, with his hands cuffed in front, in the 
break room of a police station on suspicion of driving while intoxicated. A deputy suspected that a different detainee 
was going for an unguarded police weapon. Upon hearing that deputy's alarm, the plaintiff tried to flee the room but 
was shot and seriously injured by second police officer who mistakenly thought he was the detainee going for the 
weapon.  

Ex. B, Page 41 of 78



Arbitrator's Opinion and Award - 37 

that the victim was unarmed, the court observed. It added:  

[W]e do not think it wise to require a police officer, in all instances, to actually 
detect the presence of an object in a suspect's hands before firing on him. … We 
will not second-guess the split-second judgment of a trained police officer merely 
because that judgment turns out to be mistaken, particularly where inaction could 
have resulted in death or serious injury to the officer and others.  

Id., 1007-8. 

Of course, as the City's expert James McCabe stated, these considerations do not mean 

that an officer can shoot any person whom he or she believes just possibly might shoot first. 

There still has to be a reasonable basis for believing the suspect poses an immediate threat. 

The courts have only said that an officer need not wait to actually see the weapon, so long as 

the officer reasonably believes, considering all the circumstances, that the person shot was 

reaching for a firearm that he or she intended to use against others.  

c) Furtive Gesture, Reach for a Waistband 

Courts have recognized that certain gestures can precipitate the need for force, such as the 

sudden reach into a pocket or waistband area. Courts have dealt with the possibility of a 

handgun or other weapon being concealed in a waistband. Like other law enforcement officers 

across the country, Portland Police officers are trained that weapons are often secreted in the 

waistband of clothing. In fact, there are a sizeable number of reported cases holding that police 

have justifiably shot an unarmed person who appeared to be making a furtive gesture towards 

his pocket or waistband in order to draw a weapon. A sample of those cases are:  

• Lamont v. New Jersey, 637 F.3d 177 (3rd Cir. 2011) concerned a suspected car thief 
who stood with his right hand inside his waistband and appeared to be clutching 
something. After being ordered both to show his hands and to freeze, the suspect 
suddenly pulled his right hand out of his waistband as though he were drawing a gun. 
This movement caused officers to open fire, killing the suspect. It turned out that the 
suspect was not holding a gun, but a cigarette-sized crack pipe instead. The court 
found that the suspect's abrupt, threatening gestured justified the initial use of force, 
although it remanded for trial the question of whether 39 rounds was excessive. 
Quoting from Thompson v. Hubbard, 257 F.3d 896, 899-900 (8th Cir.2001), the court 
observed, "An officer is not constitutionally required to wait until he sets eyes upon [a] 
weapon before employing deadly force to protect himself against a fleeing suspect who 
... moves as though to draw a gun." Id., at 83.  
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• In Loney v. Miles, 213 F.3d 631 (4th Cir. 2000), the federal appeals court held that an 
officer's action was objectively reasonable when he fatally shot a man who fled a traffic 
stop when the man first dropped what appeared to be an ammunition clip and later 
reached into his waistband and then removed something as he turned his head and 
upper body to the right. Although the officer apparently did not see a weapon, he had 
previously heard someone shout that the man was armed. The dismissal was based on 
qualified immunity grounds, but the court also found that the shooting was objectively 
reasonable. The court did not say whether the slain man was actually holding a 
weapon when the officer shot him. 

• In Krueger v. Fuhr, 991 F.2d 435 (8th Cir. 1993), an officer was pursuing a suspect 
who allegedly had committed an assault with a weapon. As the suspect ran, he 
appeared to be trying to pull something, which the officer believed to be a knife, from 
his waistband. The officer thereupon fired four shots which hit the suspect in the back, 
killing him. The court noted that the officer reasonably believed that the suspect 
probably had a knife and was inebriated. Even if the officer's belief as to the suspect's 
possession of a knife or his gesture towards his waistband was mistaken, the officer's 
shooting of the suspect was objectively reasonable, held the court. It should be noted 
that the Krueger court emphasized the fact that the suspect was a fleeing and probably 
dangerous felon, whereas in the case before me, Aaron Campbell was not wanted for 
any crime.  

• Thompson v. Hubbard, 257 F.3d 896, 899-900 (8th Cir.2001), involved an officer's 
pursuit of a man who fit the description of a suspect in a robbery. In the course of the 
chase, the man looked over his shoulder at the officer and moved his arms as though 
reaching for a weapon at waist level. The officer yelled, "stop." When the man's arms 
continued to move, the officer fatally shot him in the back. The decedent was not 
armed and the court's decision did not say whether he was the actual robbery suspect. 
The court found the officer's conduct was objectively reasonable even though the 
decedent's loose sweat pants might not have been capable of holding a weapon.  

• Sigman v. Town of Chapel Hill, 161 F.3d 782 (4th Cir. 1998), is a case that is partially 
(but not wholly) analogous to the Aaron Campbell shooting. In that case, numerous 
officers responded to a domestic violence call and set up a perimeter. The suspect was 
angry, drunk, throwing objects and had cut himself. He had not harmed anyone else. 
When police tried to communicate with him, he threatened them several times and tried 
to slash at one officer through an open window with a knife. He then emerged from his 
dwelling allegedly carrying a chef's knife with a broken tip.  He ignored commands to 
halt, and yelled "Go ahead and shoot me" and "I want to die." Id., 785. When the 
suspect reached a distance of 10 to 15 feet, an officer opened fire, killing the suspect. 
Officers testified that they are trained to not allow a suspect with a knife to get closer 
than 21 feet. The court ruled that a officer's perception of a threat to his safety and that 
of others in "this tense and dangerous situation" was "objectively justified and 
reasonable." Id., at 787. The court further stated,  

 Where an officer is faced with a split-second decision in the context of a 
volatile atmosphere about how to restrain a suspect who is dangerous, who 
has been recently--and potentially still is--armed, and who is coming towards 
the officer despite officers' commands to halt, we conclude that the officer's 
decision to fire is not unreasonable. 
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 Id., at 788.18 As the City notes in its brief, the subject in this case was walking towards 
the officers carrying the knife, unlike Aaron Campbell, who was fleeing officers with no 
weapon in sight. 

• In Anderson v. Russell, 247 F.3d 125 (4th Cir. 2001), two officers in a mall area 
approached the plaintiff, whose sweater contained a suspicious bulge, with their guns 
drawn and ordered him to raise his hands. The plaintiff initially complied, but then 
without explaining to officers, reached to his rear pocket to turn off his Walkman radio. 
Believing the plaintiff was reaching for a weapon, an officer shot him three times, 
inflicting serious injury. The plaintiff was unarmed. The appellate court held that this 
was not excessive force under Graham. The court found the evidence conclusive that 
the officer reasonably believed the plaintiff to be armed with a gun, and that he was 
reaching for a gun, since there was a bulge in his clothing, which, as it turned out, was 
caused by an eyeglass case. This perceived reach for a gun made it reasonable for the 
officer to fear for his safety and that of others. The court's certainty was not diminished 
by the statement of an eyewitness who believed plaintiff was shot when his hands were 
still near his head. It observed:  

 In a rapidly evolving scenario such as this one, a witness's account of the event 
will rarely, if ever, coincide perfectly with the officers' perceptions because the 
witness is typically viewing the event from a different angle than that of the officer. 

 Id., at 130. The court rejected the plaintiff's argument that the minor nature of the 
suspected crime (a concealed weapon misdemeanor) should be a consideration 
against the use of lethal force. It indicated the nature of the crime is irrelevant when the 
officer reasonably, but mistakenly, believed the plaintiff was drawing a gun. It added 
that the Fourth Amendment does not "require omniscience" on the part of the officer. 
Id., at 132.  

• In Estate of Moppin-Buckskin v. City of Oakland, 2010 WL 147976, (N.D. Cal, 2010), 
the court exonerated officers who shot an unarmed noncompliant suspect who 
appeared to be reaching for a weapon, stating: 

 The unfortunate reality of [the decedent's death] is that it represents an example of 
how a sudden furtive movement in defiance of an officer’s order can reasonably 
precipitate an officer’s use of lethal force. 

Id., at *12.  

• Sherrod v. Berry, 856 F.2d 802 (7th Cir. 1988) overturned a jury's verdict in favor of an 
unarmed robbery suspect who was shot and killed by police when he was perceived to 
make a quick movement with his hand into his coat. The court stated, "It is not 
necessary that the danger which gave rise to the belief actually existed; it is sufficient 
that the person resorting to self defense at the time involved reasonably believed in the 
existence of such a danger, and such reasonable belief is sufficient even where it is 
mistaken." Id at 806. Indeed, in that case, the Seventh Circuit en banc majority (over a 
blistering dissent) went so far as to hold that the jury should not be permitted to know 

                                                 
18  The decision was rather remarkable for the length the court went to disregard the statements of bystanders who 
claimed that the suspect had his hands in the air, showed no weapon, and was shot at some distance.  
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whether or not the slain subject was armed, as this information is both prejudicial and 
irrelevant. The relevant evidence, the court majority opined, is what the officer 
reasonably believed he saw at the time he fired the shot. In that case, the suspect 
made a furtive movement with his hand into his coat.  

• In City of Oakland, 128 LA 1217 (Gaba, 2011), an arbitrator reinstated an officer who 
had fatally shot an unarmed man in the back after a high-risk traffic stop. The 
terminated officer believed he saw the suspect reach to or into his waistband, as if to 
draw a weapon. The arbitrator did not question the terminated officer's belief that the 
suspect was reaching for or into his waistband and noted that the result would be the 
same regardless of how far the reach had gone. He noted that with perfect hindsight, it 
is now known that the suspect's "actions were the product of intoxication, impaired 
judgment, and incredibly loose-fitting baggy, pants." Id., at 13. 

• In City of St. Petersburg (Fl.), 1993 WL 790384 (Richard, 1993) an arbitrator found that 
an officer was justified in shooting an unarmed fleeing burglary suspect in the back 
when he thought he saw the suspect pull a gun and start to turn to shoot. That the 
officer could have handled the entire situation differently was irrelevant, the arbitrator 
held.  

Many or most of these cases involved circumstances (generally a suspected underlying 

criminal offense, sometimes a serious one) that differed from the case under consideration here. 

In fact, no two cases present identical circumstances. Nevertheless, these cases illustrate that 

when an officer has reason to believe a subject is armed, particularly with a gun, and 

reasonably perceives that the subject is reaching for that weapon in his pocket or waistband 

(but hasn't actually observed the weapon), the fact that the officer was mistaken in that belief 

will not render the shooting a violation of the subject's  constitutional rights under Graham.  

d) Close Cases - Officer May Be Liable 

Most of the previously bulleted cases involved the shooting of an unarmed person whom, in 

the reviewing court's opinion, could be reasonably perceived as reaching for a weapon. The 

Arbitrator is aware of only a few cases where the court held that the reasonableness of the 

action was debatable and therefore allowed the dispute to proceed to trial.19 Those cases also 

                                                 
19  When the case proceeds to trial, it is still possible that the trier of fact (usually a jury) will rule for the defendant 
police officer and the employing law enforcement agency.  
 
 There is a sizeable body of case law on this subject and the Arbitrator's research was far from exhaustive. The 
Arbitrator did not expect the parties to brief all such cases either, since in the end, the analysis is very fact-
dependent.  
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are important to review here. 

In one police shooting case, a Ninth Circuit panel rejected the officer's claim that the felony 

suspect appeared to dive forward and reach down in his vehicle for a weapon because her 

claim was not supported by the testimony of other witnesses. 

None of these witnesses mentioned that Haugen dove forward, and none has 
offered any support for Brosseau's assertion that Haugen looked as if he might 
have been reaching for a weapon. Nor has Brosseau offered any other evidence 
to support her belief that Haugen might have had a gun. She did not see a gun in 
the car, and she had not received any reports that he might have one, or indeed 
that he had ever had one. Under Ninth Circuit precedent, the mere presence of a 
weapon does not justify the use of deadly force,  

Haugen v. Brosseau, 351 F.3d 372, 383 (9th Cir. 2003) reversed on other grounds, 543 U.S. 

194 (2004). The court further stated: 

Movements by a suspect are not enough to justify deadly force if, in light of the 
relevant circumstances, those movements would not cause a reasonable officer 
to believe that the suspect was reaching for a weapon. 

Id. The panel also would not credit her other explanations for the shooting. Officers were at the 

scene because Haugen's business partner accused him of stealing tools.  

A case that addressed a mentally unstable subject, who, like Mr. Campbell, had not 

committed a crime, is Deorle v. Rutherford, 272 F.3d 1272, 1281 (9th Cir. 2001). Although this 

was not a deadly force case, it is instructive. In Deorle, the court found that the officer’s use of 

less lethal, but harmful, force was not reasonably justified because the victim had not committed 

a serious offense, was generally compliant, was mentally or emotionally disturbed, and had not 

displayed a weapon--even though the victim was walking steadily in the officer's direction. The 

court found an important circumstance to be that the victim was clearly troubled or disturbed 

and for 40 minutes had shouted at various times that he wanted officers to kill him.  

The Deorle court noted that “[e]ven when an emotionally disturbed individual is ‘acting out’ 

and inviting officers to use deadly force to subdue him, the governmental interest in using such 

force is diminished by the fact that the officers are confronted, not with a person who has 

committed a serious crime against others, but with a mentally ill individual.” Id. at 1283. The 
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court also found that the officer had less dangerous options available to him that he did not 

consider. The majority wrote that if it is: 

apparent to the officers that the individual involved is emotionally disturbed, that 
is a factor that must be considered in determining, under Graham, the 
reasonableness of the force employed."  

Id., at 1283.  

The court did not say that the subject's mental state must be taken into account when a 

decision to use lethal force is made. Obviously, a mentally unstable person can be very 

dangerous and if that person is brandishing a firearm and appears very likely to shoot someone, 

the person's mental state is irrelevant, and the court did not suggest otherwise. The court left 

open the question of whether the officer must consider the subject's mental state if it appears 

that the subject might be reaching for a gun that he or she intends to use on others.  

Glenn v. Washington County, 661 F.3d 460 (9th Cir. 2011) involved the particularly tragic 

fatal shooting of a suicidal, intoxicated, teenager who was holding a pocket-knife to his neck. He 

had been unruly and noncompliant but had not posed any danger to family members and 

friends who were trying to calm him down when police arrived. He was beanbagged six times in 

response to his noncompliance. Upon being beanbagged, the teen reacted with a stunned look 

and began retreating, more or less in the direction of the house. The two officers had already 

predetermined that if the teen moved towards the house (where family and friends had been 

confined), they would use lethal force, and they did so. The deadly force occurred before the 

last beanbag round was fired and four minutes after the first officer arrived on the scene. The 

court emphasized that there were no circumstances that reasonably showed that the victim was 

an immediate threat. Rather, he was emotionally disturbed and suicidal, had pointed a knife only 

at himself, had never threatened to harm others, and was not wanted for any crime. Further, he 

had not attempted to move until the beanbag rounds were fired.  

These last two cases illustrate how the Ninth Circuit has endeavored to truly consider all the 

relevant circumstances surrounding a shooting, including the victim's mental state, the risk 
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posed by any noncompliance on the victim's part, and whether a serious threat is involved. In 

the instant dispute, Aaron Campbell was clearly in a disturbed mental state and he had 

committed no crime. On the other hand, the Ninth Circuit did not address these circumstances 

in the context of the perception by the officer that subject was reaching for a gun to shoot. In 

Deorle no weapon draw occurred and deadly force was not used. In Glenn, the victim had a 

knife, which can be deadly, but had not threatened to use it on anyone but himself.  

Haugen v. Brosseau, supra, is the only case, to this Arbitrator's knowledge, where a court 

held that the apparent reach for a weapon was not sufficient reason for shooting. However, the 

court held that the officer's belief concerning that reach was not objectively reasonable because 

it was not corroborated by other witnesses. The Arbitrator is not aware of any case where a 

court has held that considering all circumstances, the officer's objectively reasonable belief that 

the subject was reaching for a deadly weapon was not a sufficient basis to shoot.  

4. Whether the Portland Rule is More Stringent than  the Constitutional Standard: The 
Consideration of Lesser Alternatives to Deadly Forc e 

The City, citing Policies 1010.10 and 1010.20, contends that "the Bureau's current 

standards for its officers' use of force are based on the Graham analysis but they set a higher 

standard, and are more restrictive, than the minimum standard for civil liability under Graham. 

(Tr., pp. 486-499.)" City's brief at 27. This higher standard states “[t]he bureau expects 

members to develop and display over the course of their practice of law enforcement the skills 

and abilities that allow them to regularly resolve confrontations without resorting to the higher 

levels of allowable force.” Directive 1010.20. That directive also states: “[t]he Bureau places a 

high value on resolving confrontations, when practical, with less force than the maximum that 

may be allowed by law.” 

It is not clear that as a matter of law, the City's directives are more restrictive than 

Graham.20 However, it is not necessary to decide that question because the City's Directive 

                                                 
20  Research indicates that whether alternatives should be considered depends on the facts and circumstances. 
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1010.20 does state that officers, in assessing the circumstances, should consider options for 

"resolv[ing] confrontations without resorting to the higher levels of allowable force." Directive 

1010.20.  

5. Testimony Issues 

a) Whether the Arbitrator Should Discount Grievant' s Testimony as Self-Serving 

The City's post-hearing brief cites various arbitrators' opinions that presume a grieving employee 

has an incentive not to tell the truth and his or her credibility should be evaluated accordingly. While 

the Arbitrator does not subscribe to the belief that a grieving employee's credibility is necessarily 

questionable, she does evaluate that employee's credibility against other credible evidence. This is 

particularly important in a case such as this, where the Arbitrator must determine whether the 

Grievant's subjective belief was objectively reasonable. The Ninth Circuit observed: 

Deadly force cases pose a particularly difficult problem under this regime because 
the officer defendant is often the only surviving eyewitness. Therefore, the judge 
must ensure that the officer is not taking advantage of the fact that the witness most 
likely to contradict his story--the person shot dead--is unable to testify. The judge 
must carefully examine all the evidence . . . to determine whether the officer's story is 
internally consistent and consistent with other known facts. [Citations omitted.] In 
other words, the court may not simply accept what may be a self-serving account by 
the police officer. It must also look at the circumstantial evidence that, if believed, 
would tend to discredit the police officer's story, and consider whether this evidence 
could convince a rational factfinder that the officer acted unreasonably. 

                                                                                                                                                             
The Ninth Circuit explained:  

The Fourth Amendment does not require law enforcement officers to exhaust every alternative before 
using justifiable deadly force. … The alternative must be reasonably likely to lead to apprehension before 
the suspect can cause further harm. It is not, as [plaintiff] would have it, any alternative that might lead to 
apprehension in the future. The option must be reasonable in light of the community's strong interests in 
security and preventing further harm.  

 
Forrett v. Richardson, 112 F.3d 416, 420 (9th Cir. 1997). The same circuit, in Brower v. County of Inyo, 884 F.2d 
1316, 1318 (9th Cir. 1989) stated, "Necessity is the second prerequisite for the use of deadly force under Garner. The 
necessity inquiry is a factual one: Did a reasonable non-deadly alternative exist for apprehending the suspect?" The 
seventh circuit cautioned "law enforcement officers to use all feasible alternatives to avoid a situation where deadly 
force can justifiably be used. Plakas v. Drinski, 19 F.3d 1143, 1148 (7th Cir. 1994). As the City notes in its brief, in 
Glenn v. Washington County, 661 F.3d 460, 472 (9th Cir. 2011), the court considered the employing agency's policy 
guidelines stating that officers were “required to consider what other tactics if any were available.” If there were “clear, 
reasonable and less intrusive alternatives” to the force employed, such alternatives would “militate against finding 
[the] use of force reasonable.”  
 
 Keep in mind that disputes on alternatives often concern the overall police strategy and tactics employed when 
carrying out a police function. In the instant grievance, the overall police response and the conduct of other police 
officers are not issues before the Arbitrator.  
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Scott v. Henrich, 39 F.3d 912, 915 (9th Cir. 1994).  

Accordingly, the Arbitrator will carefully examine and evaluate the Grievant's testimony 

concerning what he perceived against the testimony of other witnesses concerning what they 

observed and against other circumstantial evidence.  

b) Whether Testimony of Officers at Scene should be  Considered Foremost 

The Association contends that when revaluating the Grievant's conduct, one must focus on 

the facts as Grievant saw them and on the reasonableness of his view and evaluation of the 

facts. It also contends that the testimony of officers at the scene should be given the greatest 

weight when evaluating the reasonableness of the Grievant's beliefs and resulting actions.  

The Association's argument has partial merit -- obviously a number of officers were in a 

good position to view and evaluate Campbell's action. On the other hand, the City validly notes 

concerns about police officer reluctance to testify against a fellow officer.21 This reluctance has 

been remarked upon by the courts and independent commissions according to the City's post 

hearing brief. The testimony of some officers at hearing left this Arbitrator with the impression 

that they were assiduously avoiding making any statements that would harm the Grievant's 

case.22 Therefore, the testimony of the civilian witnesses took on special importance when it 

came to evaluating the reasonableness of the Grievant's views and the credibility of the officer 

witnesses generally. Although the civilians were not as close to the action as the officers, they 

                                                 
21  The City's post-hearing brief avers: 

Several sources of this reluctance have been identified, including potential pressure by other officers and 
concerns about officer safety on the street. As one court recognized, a police officer’s decision to testify 
against another officer can have life and death ramifications. See, e.g., Domenech v. City of New York, 
919 F. Supp. 702, 705 (S.D.N.Y. 1996) (discussing allegations by officer that fellow officers “told her that if 
she ever called in as an ‘officer in trouble,’ nobody would respond”), on rearg, 927 F. Supp. 106 (S.D.N.Y. 
1996.) See also Report of the Independent Commission on the Los Angeles Police Department (1991), p. 
168 (Christopher Commission Report) (discussing the “officer code of silence”: “It consists of one simple 
rule, an officer does not provide adverse information against a fellow officer.”) 

 
City's brief, n. 29, pp. 51-2. The City further noted a City of New York report entitled "The City of New York 
Commission to Investigate Allegations of Police Corruption and the Anti-Corruption Procedures of the Police 
Department (New York 1994)" (known as the "Mollen Commission Report"), pp. 51-59 that remarked on the special 
bond shared by police officers because of the high expectations placed on them.  
 
22  The Arbitrator also had the impression that some management witnesses took pains to avoid statements that 
could be construed as helping the Grievant's case.  
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were able to observe much of it. There was no discernable bias in any of their testimony. Ryan 

Pannell was a military veteran who was critical of the police handling of the matter. He was 

mistaken about what Campbell was wearing and about his trajectory coming out of the 

apartment. In addition, he did not observe all of the critical activity. Nevertheless, the Arbitrator 

found his testimony credible enough to be considered regarding what he observed (except 

where he was clearly mistaken). The three college students (Jenna Peterson, William Camp 

and Tyler Snow) at Darrin's Place apartments viewed all the events as they unfolded. Their 

accounts were non-judgmental, honest and had enough consistency with officer testimony to 

justify crediting what they said. Bear in mind that on many details, as recounted above, 

witnesses varied considerably. As any student of the law (or human nature) knows, this is quite 

common when events unfold very quickly.  

c) The Grievant's Allegedly Inflexible and Rigid De cision-Making 

The termination letter, Chief Mike Reese's and others' testimony, and the City's post-

hearing brief pays particular attention to the City's belief that the Grievant violated City directives 

because of his inflexible and rigid thought process throughout his time on Sandy Boulevard, a 

rigidity that prevented him from properly taking into account all the facts and circumstances. 

Without going into the specific allegations, this rigidity of thinking allegedly prevented him from 

considering evidence that the situation was de-escalating when Aaron Campbell exited the 

apartment, that he was intending to surrender, and that if he did reach for his waistband, it was 

a pain-reaction to the beanbag pellets. The City pointed to various statements of the Grievant's 

(made during the investigation) as evidence of a failure to consider all facets of a particular 

piece of information. For instance, during the investigation the Grievant described Campbell's 

decision to release the children as "bold" and suggested a plan to get them out of harm's way so 

he could engage the police. The City accuses the Grievant of not considering that Campbell's 

release of the children could have been an act of cooperation and compliance.  

The City's partial focus on the Grievant's alleged mind-set poses two difficulties.  
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First, it is questionable whether anyone who has made a split-second decision in 

circumstances such the one at issue can fully and adequately recollect and articulate what went 

through his head. Thus, this Arbitrator has some difficulty with the City premising its case (in 

part) on alleged rigid and inflexible thinking on the Grievant's part.23  

Second and more importantly, the Graham standard and the City's directives require an 

officer's conduct to be considered from an objective standpoint, not a subjective one. In fact, 

Graham stated, "An officer's evil intentions will not make a Fourth Amendment violation out of 

an objectively reasonable use for force; nor will an officer's good intentions make an objectively 

unreasonable use of force constitutional."24 Graham v. Connor, supra, 490 U.S. at 397. In other 

words, supposing that the Grievant had clearly articulated how he carefully weighed and 

balanced each fact and circumstance before concluding that lethal force was justified, his 

ultimate decision still could have been unreasonable and therefore a violation of Portland Police 

Bureau directives. Conversely, had it turned out that Campbell was indeed reaching for his gun 

and turning to fire at police, the shooting would have been deemed justified and the Grievant's 

thought processes would not have been critiqued.25 Therefore, the evaluation of the use of 

deadly force should focus only on the objective circumstances that were, or should have been, 

                                                 
23  This case is a good example of what lurks for an arbitrator who decides to evaluate an employee's thought 
processes. The Association was able to put into question most or all of the City's allegations about the Grievant 
having an "inflexible mind set" by supplementing statements from one investigation with something the Grievant said 
at another, by challenging the City's interpretation of a statement, or by having the Grievant explain himself further at 
hearing. In the end, it gets the debate nowhere because what counts are the inferences made by the objectively 
reasonable police officer from the known facts. 
 
24  Graham stated, however, that any officer ill will toward a subject may be pertinent in assessing the officer's 
credibility. Graham v. Connor, 490 U.S. at 399, n. 12.  
 
25  In its post-hearing brief, the City argues that even if the Grievant's decision to shoot Campbell was justified 
under Graham and Directives 1010.10/1010.20, his rigid and inflexible mindset, including his belief that Campbell had 
some sort of plan and that Campbell was a threat throughout, violated Directive 315.30, which pertains to 
unacceptable officer performance. According to the City, "Portland police officers are trained to be adaptive and 
change their response according to their assessment of circumstances, and the Bureau could not conscientiously 
continue to employ Grievant when he demonstrated that he could not de-escalate his mindset or be adaptive given 
the facts in question." City's brief, p. 83. In other words, the City is saying that even if it had turned out that Campbell 
had a gun and was going to shoot at others, the Grievant still would have been (or could have been) discharged for 
violating Directive 315.30. Whatever the theoretical merit of this argument, realistically it is too absurd to warrant 
further consideration. This Arbitrator has never heard, or heard of, a disciplinary case being premised on an 
employee's thought processes alone.  
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perceived by the officer, and not on whether or not the officer subjectively or properly 

considered them.  

d) The Grievant's Allegedly Shifting Testimony  

The City's post-hearing brief impugns the Grievant's credibility. It charges that the 

Grievant's description of his thinking as events unfolded at hearing was not consistent with what 

he told investigators during the internal investigations. According to the City, "At the arbitration 

hearing, Grievant was trying to present a more sympathetic and flexible picture of his decision 

making and conduct than he had to previous individuals investigating his behavior." City's brief, 

p. 65. The City presented a chart of instances where the Grievant's explanation at hearing was, 

in the City's opinion, a shift from what he previously told investigators.26 

It is true that the Grievant made an effort at hearing to better articulate his thinking in order 

to show that contrary to the City's assertions, he did not have a rigid mindset and was not 

oblivious to the facts that suggested that Campbell did not pose a threat to police. However, this 

does not necessarily undermine his credibility. When he was interviewed, the Grievant had no 

reason to know that the City subsequently would focus so heavily on evidence of rigidity and 

inflexibility in his thinking. Therefore, during the investigation, he may not have emphasized his 

consideration of factors suggesting Campbell was not a threat to officer safety, as opposed to 

factors suggesting he indeed posed a threat. In the investigatory interviews, the Grievant, 

unsurprisingly, was trying to explain why he thought shooting Aaron Campbell was justified.  

After reviewing the City's specific allegations, as well as its cited portions of the transcript 

and investigatory interviews (and Association citations which it believed negated certain 

allegations), this Arbitrator found nothing that undermined the Grievant's credibility. One should 

                                                 
26  The City also challenged the Grievant's credibility based on statements made by other witnesses. As noted previously, 
the statements of other witnesses are very important in cases such as this for determining the objective reasonableness of an 
officer's use of force. Therefore, the consistency or lack of consistency among all witnesses' statements will be addressed the 
discussion later in this award that considers the objective reasonableness of the Grievant's decision to shoot Aaron Campbell.  
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note that the Grievant himself commented about struggling to articulate his thought processes.27 

Along the same lines, some testimony of the Grievant was not shown to be inconsistent 

because his investigative interview statements were too ambiguous to know for certain what he 

was trying to say. Furthermore, some of the Grievant's prior statements were not truly 

inconsistent, in this Arbitrator's opinion, contrary to the City's assertions. Also, at hearing, the 

Grievant satisfactorily explained the context of a prior statement or pointed out that he wasn't 

previously asked about some of the things he said at hearing. 

In any event, the Arbitrator's analysis of the credibility of the Grievant perceptions will be 

tested against evidence corroborating the same.  

6. Importance of Training and the Training Division  Report to this Case 

The parties concur that the Grievant’s training has significant bearing on the determination 

of just cause. The City had Lieutenant Robert King and Lieutenant David Virtue undertake an 

extensive training review. Commander James Ferraris gave substantial weight to that review 

when he made his recommendation to Chief Mike Reese, as did Chief Reese himself. The 

Arbitrator presumes that the Use of Force Review Board was influenced by the conclusions 

reached Lieutenant King and Lieutenant Virtue in their Training Division Review report.  

The Association's case focused extensively on the specifics of the Grievant's training. The 

Association went to considerable effort to show that the Grievant's decision to use lethal force 

was consistent with this training. He had received approximately 1400 hours of training on such 

things as defensive and patrol tactics as well as on the Graham use of force standard. Specific 

training topics included the action/reaction principle, the speed at which subjects can fire 

handguns, even while running away, the fact that everyday encounters can rapidly escalate, 

and the fact that handguns are often concealed in waistbands without a visible bulge.  

                                                 
27  At hearing, the Grievant explained that he was trying to "voice things [and] trying to put words to feelings and 
things I'm sensing and seeing. I clearly didn't sit down and have a conversation with myself. That doesn't mean I 
didn't recognize those things." Tr. 3067. He also stated that he had and was still having difficulty putting his mental 
processes into words: "It's interpreting my mental processes and what I'm seeing and thinking and understanding. 
And I'm trying to explain that in English to somebody." Tr. 3103. 
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The training given the Grievant is an important consideration. It is axiomatic that an 

employee should not be disciplined for behavior consistent with his or her training. As the 

Association points out, the Ninth Circuit considers the training given to the officer to be 

important when evaluating the reasonableness of the use of force. In Torres v. City of Madera, 

524 F.3d 1053, 1057 (9th Cir. 2008) the court wrote:  

Five factors were relevant to the reasonableness determination: (1) the nature of 
the training the officer had received to prevent incidents like this from happening; 
(2) whether the officer acted in accordance with that training; (3) whether 
following that training would have alerted the officer that he was holding a 
handgun; (4) whether the defendant's conduct heightened the officer's sense of 
danger; and (5) whether the defendant's conduct caused the officer to act with 
undue haste and inconsistently with that training. 

Nevertheless, it is important to bear in mind that there are a limitless number of factual 

scenarios where lethal force may or may not be justified under the Graham rule. Because of this 

large universe of possibilities, police cannot be trained on the proper response to every situation 

that might arise.28 Further, police officers cannot justify the use of excessive force based merely 

on conditioned responses to their training. In fact, as noted in Warren County, 122 LA 1451 

(Wren, 2006), unthinking conditioned responses are what officers must seek to avoid. Thus, it is 

possible that the Grievant's behavior was consistent with his specific situational training but still 

was an unreasonable use of force under Graham and the City's rules. The specific training 

evidence should not be the tail wagging the dog. Training evidence must be evaluated only as a 

component of the bigger question, which is whether from an objective viewpoint, considering all 

the circumstances, the Grievant reasonably believed that Mr. Campbell posed an immediate risk 

of death or serious injury.  

Regarding the Training Division Review, described above in Part V.B, pp. 32-33, the 

Association vigorously complains about the authors' failure to consult the actual trainers (until 

after the final draft) and the authors’ failure to include the trainers’ opinions in the report. The 

                                                 
28  There is no dispute that the Grievant was properly trained regarding the Graham expectations, as reflected in 
the Portland Police Directives 1010.10 and 1010.20, and that he understood those expectations. 
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Association also finds suspect the fact that there are five draft reports concluding that the 

Grievant's conduct was consistent with his training followed by a draft reaching the opposite 

conclusion. It suggests that political pressure had something to do with this  reversal of position, 

a charge Lieutenant King somewhat convincingly denied at hearing.  

Given the Arbitrator's ultimate determination in this case, she has decided not to make any 

determination regarding the Association's complaints concerning the process of the Training 

Division Review and the conclusions contained in the final report. Aspects of the Grievant’s 

training, however, will inform the Arbitrator’s final decision in this matter.  

7. Deferral to Management's Determination 

The City contends that the Arbitrator should defer to management's determination when it is 

the result of a thorough, multi-level decision-making process. Further, quoting from Airfoil 

Forging Textron, 106 LA 945, 950 (1996) (Klein, Arb.), the City contends: 

A basic principle of labor justice holds that “the initial determination of the 
appropriate penalty is primarily the function of Management and that only when 
the Employer’s determination can be deemed to be arbitrary, capricious, 
discriminatory, unreasonable, or made in bad faith is an arbitrator justified in 
interfering with the Employer’s determination by concluding that the Employer 
abused its discretion in meting out the . . . penalty.” 

The Arbitrator respects the determinations of those who reviewed the Aaron Campbell 

shooting and commends the thoroughness of the City's investigatory and decision-making 

process. Nevertheless, the Collective Bargaining Agreement's just cause clause requires the 

Arbitrator to conduct an independent review of the appropriateness of the Grievant's conduct 

under the Police Bureau's directives. The Arbitrator agrees with the City's contention that some 

deference should be made to management's decision regarding discipline, but that principle 

applies only to the level of discipline (e.g., reprimand, suspension, discharge, demotion). It is the 

Arbitrator’s task to decide whether an employer has sustained its burden of proving that it had 

just cause to issue the discipline in the first place. 
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B. The Reasonableness of the Grievant's Decision to  Shoot  

This discussion now turns to the central issue in this case, which is whether the Grievant's 

decision to shoot Aaron Campbell was objectively reasonable, considering all the circumstances 

known (or which should have been known) to the Grievant at the time of the incident. More 

specifically, the question is whether, considering all the circumstances, the Grievant had an 

objectively reasonable belief that Mr. Campbell posed an immediate threat of death or serious 

injury to others.  

The Arbitrator remarked to the parties at the conclusion of the hearing days that she found 

the call to be a close one. Both sides thoroughly presented their evidence and engaged in 

vigorous cross-examination of the opponent's evidence. The post-hearing briefs were similarly 

thorough and their arguments were forcefully presented, leaving the Arbitrator still of two minds. 

The Arbitrator is aware that this is a controversial case in the public eye and it has received a 

great deal of media attention. The City appropriately notes that arbitrators are or should be 

sensitive to issues of police-community relations raised by law enforcement officers’ 

inappropriate use of deadly force. It was only after her careful review of the voluminous record 

and the Graham case law, juxtaposed with the parties' written arguments, that the Arbitrator 

finally was able to reach her determination that the grievance should be sustained. 

Before beginning this analysis, the arguable errors and omissions of other officers on the 

scene bear mentioning. These included: 

• The lack of communication to the custody team regarding the texts and calls to Mr. 
Campbell,  

• The lack of communication to the custody team of the overall plan and strategy, 

• The absence of leadership during the critical moments, and 

• The beanbagging of Mr. Campbell, which the City believes should not have occurred. 
One might posit that had Mr. Campbell not been beanbagged and had further effort been 
made to talk to him, he wouldn't have run.  

Ex. B, Page 57 of 78



Arbitrator's Opinion and Award - 53 

Ultimately, despite errors committed by others, an officer still must be held to the standards 

found in the Portland Police Bureau's directives. Therefore, these errors or omissions are only 

relevant in two respects. One is to emphasize that the Grievant and the custody team did not 

have all the information that they could have had to make informed choices. The second is to 

call attention to how rapidly an apparently de-escalating situation can change. This is why 

Graham emphasized that adjudicators must recognize that law enforcement officers are "forced 

to make split-second judgments -- in circumstances that are tense, uncertain, and rapidly 

evolving . . . ." Graham, supra, 490 U.S. at 397.  

1. Relevant Circumstances Prior to Mr. Campbell bei ng Beanbagged 

a) Circumstances Indicating Mr. Campbell was not a Threat.  

During the period leading to Mr. Campbell being beanbagged, there were certain 

indisputable circumstances that indicated Mr. Campbell was not a threat.  

• Mr. Campbell was not accused of committing any crime, which is an important 
consideration. As noted in Deering v. Reich, 183 F.3d 645, *16 (7th Cir. 1999), "we can 
only assume police do not approach the arrest of a jaywalker and a cop killer in the 
same fashion." 

• Mr. Campbell was suicidal and mentally unstable, but had not threatened others in the 
apartment. 

• Sergeant Reyna communicated that officers in the alcove were still in text 
communication with Mr. Campbell and were getting positive texts and feedback from 
him.  

• Lighting was to the officers' advantage, since a spotlight shone on Mr. Campbell, 
making it easier for officers to see him, but difficult for him to see officers. 

• When Mr. Campbell came out, he was always walking sideways or backwards with his 
hands on his head. He never turned toward officers.  

• Mr. Campbell kept his hands on his head until he was hit by the beanbag rounds. 

• Mr. Campbell's "fucking shoot me" comment was not aggressive, although there were 
reports that he looked angry when he said this. 

• Mr. Campbell never made an unambiguous threat directly to police officers. 
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b) Circumstances Indicating Mr. Campbell was a Thre at 

On the other hand, there were certain indisputable facts that justifiably caused the 

objectively reasonable officer to be wary of Mr. Campbell:  

• Mr. Campbell was reported to have threatened suicide by police. Law enforcement 
officers are understandably wary of this kind of threat because it indicates an intent to 
provoke police into shooting, perhaps by shooting at police first. The City notes that Mr. 
Campbell's threat of suicide by police was third-hand information - it apparently came 
from the 911 caller who obtained it from Angie Jones. However, it does not appear that 
officers on the scene knew when the threat was made, to whom it was communicated 
and who related the threat to police dispatch. All they knew was that the threat had 
been made. The Arbitrator believes that officers reasonably viewed the reported threat 
as a negative consideration. 

• Mr. Campbell, presumably after learning that police were outside, sent a text message 
to Angie Jones asking her what was going on. She responded, “IDK but they want you 
to come outside” Exh. Jt-9, at 177. Mr. Campbell responded, “who" and then “I told 
[you] not to have nobody bother me." Id. Mr. Campbell next texted Jones, “don’t make 
me get my gun, I ain't playing.” Id. That final message reasonably could be interpreted 
as a threat to the police, although it also could be viewed as a threat to only himself. 
Thus, officers reasonably considered this message as threatening to them. 

• Angie Jones related to officers that Mr. Campbell carried a handgun in a sock in his 
jacket pocket and that he was wearing that jacket as he rested on the sofa. This 
information was justifiably of concern to officers, although it did not necessarily mean 
he would bring the gun outside with him. The fact that Mr. Campbell was armed inside 
the apartment and the implication of that fact are important and will be discussed in 
greater detail below.  

• Mr. Campbell's criminal history included arrests for resisting arrest, domestic violence 
and attempted murder with a handgun. Although officers did not know the disposition of 
these arrests, they could reasonably assume they were dealing with a potentially 
violent subject.  

The parties disagreed on how to interpret the Grievant's statements concerning his 

knowledge of Mr. Campbell's criminal history. The Arbitrator interprets his testimony as saying 

that since he read the CAD log in the patrol car, he must have read the criminal history, but he 

subsequently (after the shooting) could not recall that history. It was not something that he 

recalled going through his head when he made the decision to shoot. The City maintains that 

since the Grievant's decision to shoot was not consciously influenced by Mr. Campbell's criminal 

history, the Arbitrator should not consider it when determining the objective reasonableness of 

his action. The Arbitrator disagrees. She finds the Grievant's testimony credible that he read the 
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log and therefore must have been aware of the criminal history. Exactly where that information 

was filed in his cranial reservoir is the kind of subjective evaluation that should be avoided. Of 

course, the objective reasonableness determination must be based on information that was 

known, or should have been known to the officer using force, but the Arbitrator will not try to 

evaluate exactly how the officer processed that information. Although the Grievant told 

investigators that the history would not have affected his decision to fire, the Arbitrator believes 

that it is a circumstance that the reasonable officer would at least have at the back of his mind 

when assessing the overall threat level posed by Mr. Campbell.  

c) Circumstances where the Threat Posed by Mr. Camp bell was Debatable 

There were other circumstances where the threat posed by Mr. Campbell reasonably could 

be debated: 

1. The nature of the 911 call and dispatch: The 911 call and dispatch that set events in 

motion was for a welfare check at Angie Jones' apartment. However, as the Association 

points out, it was not treated as an ordinary welfare check. The response by the police was 

overwhelming. In addition to the previously named officers at the scene, a number of others 

were present, some 15 officers overall. Sergeant Reyna set up a perimeter and a custody 

team with a lethal AR-15 operator, a less lethal beanbag operator and a K-9 officer. The 

Association persuasively argued that the Grievant and other officers reasonably perceived 

this as a response to a heightened threat.  

2. The emergence of the children and looking out the blinds: There was much made at 

hearing over the release of the children and the fact Mr. Campbell was observed looking 

out of the blinds. Officers, including the Grievant, stated that the release could be 

interpreted as a desire by Mr. Campbell to get the children out of harm's way in case of a 

shootout and that looking out the blinds could indicate he was scanning the area for police 

positions preparatory to a shootout. Officers also stated that the release of the children 
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could be viewed as a sign of cooperation and looking out the blinds as an innocuous act. 

The important thing is that they are trained to view actions such as these both ways.  

In the Arbitrator's view (which coincides with the view of the City's expert, James 

McCabe) officers should have more reasonably viewed the release of the children as a 

positive thing and his looking out the window as probably innocuous. Nevertheless, it would 

not have been reasonable to entirely ignore the negative implications of these acts.  

3. Mr. Campbell's pace: The City notes that several witnesses thought that Mr. 

Campbell's pace as he backed toward officers was normal, or at least not alarming. Other 

witnesses, including the three civilian in the adjacent apartments, described his pace as 

fast. Several witnesses described Officer Lewton repeatedly telling Mr. Campbell to slow 

down or stop. Several officers were alarmed at the pace, credibly explaining that typically a 

subject walks slowly and warily towards a lineup of armed police officers. (Details of this 

testimony are found supra in Part IV.D, pp. 14-15). The evidence supports a finding that a 

reasonable police officer could find Mr. Campbell's pace at least disconcerting. 

4. Mr. Campbell's overall compliance: The City maintains that up to and including his 

final stop about 15 feet from police officers, Mr. Campbell was compliant with instructions to 

slow down and stop. His only act of noncompliance was not putting his hands in the air 

when instructed to do so. Officers Boylan, supported to some extent by Officers Kemple 

and McAllister, believed Mr. Campbell was basically compliant as he walked backwards.  

The Association disagrees. As detailed above in Part IV.D., pp. 15-16, several 

witnesses testified that Officer Lewton had to repeatedly order Mr. Campbell to slow down 

and stop. For instance, Jenna Peterson testified that officers told Mr. Campbell to slow 

down and he would slow down for a step or two and then he would speed back up. She 

said that he was not respectful of the officers, was not compliant, and appeared not to care. 

Tyler Camp's testimony was similar and he believed that Mr. Campbell "was definitely not 

following directions, he was not following his orders." Exh. A-115 at 7. Officer Lewton said 
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he told Mr. Campbell six times to slow down before he did so. Officer Willard recalled 

hearing Officer Lewton repeatedly order Mr. Campbell to slow down and stop.  

The evidence concerning Mr. Campbell's reluctant compliance as he walked 

backwards, the evidence of his unsettling pace, and the fact he refused to put his hands in 

the air is sufficient for the Arbitrator to conclude that Mr. Campbell displayed an unusual 

and not fully cooperative demeanor in the parking lot, which suggested he was not willing to 

be taken into custody easily. Officers were justifiably uncertain what was on his mind.  

2. Detailed analysis of the Critical Three Seconds 

Up to the point when Mr. Campbell was beanbagged, the considerations for and against 

viewing Mr. Campbell as a serious threat are about evenly balanced. Obviously, there was no 

justification for the use of lethal force up to that point. But the most important period in this 

analysis are the approximately three seconds between the time Mr. Campbell was beanbagged 

and the time he was shot. The four determinative questions the Arbitrator must answer are: 

1. Was it objectively reasonable to believe that Mr. Campbell was carrying a firearm when 
he emerged from the apartment? 

2. How credible was the Grievant's stated observation that Mr. Campbell was making a 
motion of reaching into his waistband? 

3. If credible, was it objectively reasonable for the Grievant to believe Mr. Campbell was 
reaching for a gun to shoot others? 

4. If the perception of reaching for a gun was objectively reasonable, were there reasonable 
alternatives to the use of deadly force? 

These questions will be answered next.  

a) Was It Objectively Reasonable to Believe that Mr . Campbell Was Carrying a 
Firearm when He Emerged from the Apartment? 

This question is important because if it was not reasonable to believe Mr. Campbell 

was armed when he came outside, then there would be much less of a reason to view him as a  
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threat at any subsequent point.29  

There were certain circumstances, set forth above, indicating that Mr. Campbell was not a 

threat. In particular, he came out of the apartment with his hands on his head and kept his 

hands in full view, at least until he was beanbagged. He was known to be suicidal but had not 

threatened Ms. Jones or her children, nor had he directly threatened officers. These 

circumstances suggested an intent on the part of Mr. Campbell to surrender to officers in order 

to get some mental help. Therefore, it is reasonable to wonder why he would bring a gun with 

him, for he would surely know that the presence of a weapon would not play well with police 

officers.  

On the other hand, the Arbitrator cannot ignore evidence of Mr. Campbell’s demeanor after 

he emerged from the apartment, a less than cooperative demeanor that made his intent 

uncertain.  

Further, the testimony of officers at the scene who believed that Mr. Campbell could be 

armed is entitled to substantial weight. Sergeant Birkinbine thought that Mr. Campbell could be 

armed. Officer Kemple stated he thought there was "a good chance he was armed." Tr. 781. 

Officer Elias testified there was never a time he thought Mr. Campbell was unarmed. Officer 

Lewton believed Mr. Campbell was armed and a high risk. Officer Boylan said that "every 

information we had was that he was armed" when he was outside. Tr. 335. Officer Willard 

agreed. Even the City's expert witness, James McCabe, stated it was reasonable to believe Mr. 

Campbell was armed. 

These witnesses based their view on the fact Mr. Campbell was known to have a weapon 

with him, was known to keep it in his jacket pocket, and was wearing a jacket when he 

emerged. He had threatened suicide by police, and when he became aware of police presence, 

                                                 
29  It could be argued that if it was not reasonable to believe Mr. Campbell was armed, then it would not be 
reasonable to view him as a serious threat at all. However, the discussion here is about knowing the unknowable. 
Police officers are sometimes confronted with armed individuals whom they had no reason to believe are armed, too 
often with tragic consequences.  
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texted Angie Jones with the statement, "Don't make me get my gun. I ain't playing." In addition, 

officers did not know why Mr. Campbell had emerged from the apartment. Officers testified that 

they are trained to be alert for signs that a subject may be armed. Sergeant Birkinbine, for 

instance, testified that officers are taught to assume subjects are armed in a situation such as 

the one they faced with Aaron Campbell.  

The officers' own conduct at the scene was consistent with the hypothesis that Mr. 

Campbell was armed (as well as with their training in such situations). Officers wanted him to 

walk backwards towards them in a controlled manner and they wanted him to put his hands in 

the air so they could better check for a firearm. Had he not fled and been shot, they would have 

exercised similar precautions when securing him and exercising custody. Also telling was the 

extensive precautions that officers took approaching Mr. Campbell after the Grievant shot him. 

They did not know whether he was dead or incapacitated, so they were concerned that he might 

pull out a gun and fire at them. The decision to exercise this caution was made by others on 

scene; the Grievant had nothing to do with it.  

Given the information that the Grievant had a handgun in the jacket he was wearing inside 

the apartment, that he emerged from the apartment wearing a jacket, and that he had made 

what could be construed as threats to use that gun against police, and also given officers’ 

training in circumstances such as the one at hand, the Arbitrator concludes that there was a 

reasonable basis for believing that Mr. Campbell could be armed. The Arbitrator was troubled by 

the Grievant's and other officers' certainty that Mr. Campbell was armed. In her opinion, it was 

reasonable to believe there was a possibility that he was armed, perhaps even a substantial 

possibility. One could not be certain, however without actually seeing the gun.   

b) How Credible was the Grievant's Stated Observati on that Mr. Campbell was 
making a Motion of Reaching into his Waistband? 

This question requires a determination of credibility. The Grievant testified that he saw Mr. 

Campbell's left hand reach back and into his waistband, a place where indisputably weapons 
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are sometimes carried. He testified it was not a brief motion but rather he seemed to be digging 

as he was running.  

The City challenged the credibility of his belief, asserting that no other witnesses saw the 

gesture as the Grievant did. The City contends that the Grievant was too focused on Mr. 

Campbell as a threat and thought he saw something that was not there.  

Court decisions set forth previously indicate that for mistaken conduct to become 

objectively reasonable, there has to be some basis in fact for the mistake. As stated by the 

Ninth Circuit, "a simple statement by an officer that he fears for his safety or the safety of others 

is not enough; there must be objective factors to justify such a concern." Bryan v. MacPherson, 

608 F.3d 614, 618 (9th Cir. 2010), citing Deorle, supra, 272 F.3d at 1281. Corroborating 

evidence is the best way to evaluate the reasonableness of a mistake. Without corroboration, 

the Arbitrator would have difficulty crediting the Grievant's belief that Mr. Campbell was making 

a gesture towards his waistband.  

According to the City, "Not a single police or civilian witness saw the movement of 

Campbell’s left hand going all the way into his pants when he was in front of the police car, as 

Grievant said he did." City's brief at 87. This is true, but then no witness identically described 

Mr. Campbell's hand movement. The Grievant stated that Mr. Campbell's hand movement 

began almost immediately after he faltered in reaction to the beanbag rounds and continued as 

he ran. He also described Mr. Campbell's hand motion as digging into his waistband, all the way 

in. (Keep in mind, the period at issue is only a few seconds). Other witnesses also saw Mr. 

Campbell reach to or into his waistband. Each witness's testimony differed as to the details. To 

reiterate:30 

• Jenna Peterson saw Mr. Campbell reach back after he was shot with the beanbag and 
it appeared as a pain reaction. As he ran, however, he reached for his waistband and 
she thought it appeared that he was trying to pull up his pants, which were baggy. 
Trying to pull up baggy pants would require some reach into the waistband, although 
Ms. Peterson wasn't specific.  

                                                 
30  These witnesses testimony on this subject is set forth in greater detail supra, Part IV.D. at 18-20.  
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• William Snow thought he saw Mr. Campbell reaching back for what appeared be a 
weapon on the small of his back - he thought he saw a dark object. He stated that he 
saw Mr. Campbell's left hand lift his jacket and go under his beLieutenant 

• Tyler Camp said that after Mr. Campbell began to run, his hand was definitely toward 
his back, but he could not see whether he was reaching for anything. He stated,  

 [H]is hand was back there. I didn’t see him grab a weapon necessarily, but his 
hand was back behind him and it was. . . . Uh, it was just weird to see him run with 
his left hand behind his back for so long." . . . I remember that very vividly cause I 
was wondering what he was doing."  

 Exh. A-115, at 7. But Mr. Camp also stated that Mr. Campbell's hand was not behind 
him very long, perhaps a second before he was shot. He described Mr. Campbell' 
jacket as "flailing behind him." Id.  

• Officer Willard testified that Mr. Campbell had lowered his hands before the first 
beanbag round hit him. He further testified that as Mr. Campbell ran, not only did Mr. 
Campbell appear to reach for his waistband with his left hand but he actually partially 
turned and put his right hand in a position that would help him pull a gun out.  

The other officers on scene did not observe Mr. Campbell reach toward his waistband. 

Sergeant Birkinbine and Officers Andersen and McAllister were not in a good position to 

observe. Officer Elias was in a position to observe Mr. Campbell's hand motion but he said he 

was focused more on his dog. The City notes that Officer Elias testified he would not have 

released Bano had he thought Campbell was reaching for a gun. However, given that Officer 

Elias did not observe Mr. Campbell reach for a weapon, he had insufficient reason to believe he 

was putting Bano in jeopardy. That leaves Officers Lewton, Boylan and Kemple who were in 

positions to observe Mr. Campbell but did not see him appear to reach for his waistband.  

Because of these differences of observation, evaluating the credibility of the Grievant's 

description of Mr. Campbell's hand placement is not easy. It is a factual question, and the City 

has the burden of proof. Given the testimony of the three students (Jenna Peterson, William 

Snow and Tyler Camp) who had no apparent bias or interest in the outcome of this proceeding, 

in addition to that of Officer Willard, whose testimony could be discounted because of his affinity 

with the Grievant, the Arbitrator concludes that the City has not sustained its burden of proof on 

this point. Even if Mr. Campbell's hand motion was not exactly as the Grievant described it, 
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there is sufficient evidence to support the Grievant's view that Mr. Campbell appeared to be 

placing or digging his left hand into the waistband area of his pants as he ran.  

c) Was it Objectively Reasonable to Believe that Mr . Campbell's Reach into his 
Waistband was an Attempt to Retrieve a Gun to Shoot  at Others? 

The third and most critical question is, considering all the facts and circumstances, was it 

objectively reasonable to believe that Mr. Campbell's reach into his waistband was an attempt to 

retrieve a gun to shoot at others?  

This is where all the previously discussed considerations, both for and against viewing Mr. 

Campbell as a threat, come into play: Mr. Campbell was distraught and suicidal, had not been 

accused of a crime, had been in some positive communication with the officers in the alcove 

(the details of which were not known to other officers), had released the children (although our 

objectively reasonable officer didn't know why), had emerged from his apartment unexpectedly, 

had walked backwards more rapidly and less cautiously than is typical for a person with his 

back to a lineup of police officers, but had complied, after a fashion, with commands to slow 

down and then stop. Mr. Campbell had kept his hands on his head while walking backwards, but 

for unknown reasons had refused to comply with the directive to put his hands in the air and had 

cried out, to the effect, "just fucking shoot me." The objectively reasonable officer had reason to 

believe that Mr. Campbell was armed with a gun, although he could not be certain. He also had 

reason to view Mr. Campbell as a threat against officers because of information he kept his gun 

in his jacket pocket, his suicide by police threat and his recently texted statement, "don't make 

me get my gun, I ain't playing." The objectively reasonable officer observed the firing of two 

beanbag shots. The officer could have been surprised that this occurred, since he had not 

observed active resistance on Mr. Campbell's part.  

Our hypothetical officer next observed Mr. Campbell lean or take a faltering step forward in 

reaction to the initial beanbag rounds, then straighten himself up. As Mr. Campbell straightened 
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himself up, he started running and as he ran, he appeared to reach with his left hand into the 

waistband of his baggy pants. He kept his hands there for up to two or three seconds  

The objectively reasonable officer was aware that a K-9 was positioned off to his left side, 

ready to heed a "take" command, but did not hear that command (no officers heard it). The 

hypothetical officer also has been trained that a K-9 is not a match for someone holding a gun. 

(That subject will be discussed in greater detail below).  

In his split-second decision making, the objectively reasonable officer will consider whether 

Mr. Campbell's reach to his waistband is for a gun or whether the hand movement took place as 

a reaction to pain. He knows that if Mr. Campbell were to pull a gun, it could prove deadly. Our 

hypothetical officer also observed Mr. Campbell approaching a possible position of cover, which 

would enable him to fire off multiple rounds at officers without first getting shot, at least not 

immediately. Bullets could hit officers who have less than perfect cover, or stray bullets could hit 

someone in the apartment buildings.  

The City's witnesses and its argument focus on the likelihood that Mr. Campbell's reach 

with his left hand was a pain reaction to the beanbag shots.31 However, the City must show that 

our hypothetical officer could not reasonably conclude that Mr. Campbell was reaching for a gun 

because it was obvious Mr. Campbell was exhibiting a reaction to pain.  

Several witnesses, including the Grievant, testified that Mr. Campbell did not appear to 

exhibit a pain reaction to being beanbagged. Officer Lewton testified that beanbagged suspects 

most typically go to the ground. Sergeant Birkinbine testified that after being hit with the first 

beanbag round and arching forward, he then straightened up before running. He described "it 

[as] a very deliberate, almost a passively defiant kind of a position." Tr. 2034. He did not think 

                                                 
31  Two other possibilities were suggested by witnesses at hearing. The first was that Mr. Campbell was reaching 
into his waistband to pull up his baggy pants. The second was that he was feigning the reach for a weapon in order to 
provoke police into shooting him. However, the City did not argue that these were reasonable possibilities and City 
witnesses involved in the decision making process did not bring these up. Although in hindsight, these might have 
been explanations for Mr. Campbell's hand movement, from the perspective of the objectively reasonable officer, who 
is making decisions in the heat of the moment, they were less apparent explanations and could have been justifiably 
discounted.  
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Mr. Campbell was displaying a reaction to pain. In his experience, "people respond like it hurts." 

Tr. 2035. But Mr. Campbell "just didn't respond." Id. Sergeant Birkinbine did not think that any of 

the beanbag rounds had an effect on him, apart from the first one that caused him to lean or 

take a step forward. Officer Elias, during the internal investigation, stated he did not believe Mr. 

Campbell exhibited a pain reaction to being struck with the beanbags. Officer Willard testified 

that he had seen other people beanbagged and "they melt to the ground." Tr. 2612. What he 

saw was not consistent with reactions he has seen from others. Officer Willard was quite certain 

that he saw Mr. Campbell reach for his waistband and thought that the reach was too specific to 

be a pain reaction. Officer Boylan similarly opined that the beanbag rounds did not have the 

typical effect on Mr. Campbell and did not believe he was exhibiting any pain reaction. Officer 

Andersen testified that the beanbags appeared to have no noticeable effect on Mr. Campbell.  

The three civilian witnesses in Darrin's Place Apartments indicated that Mr. Campbell was 

not reacting in pain. Jenna Peterson stated that when Mr. Campbell was hit with the first 

beanbag round, his hands dropped and he faltered, as a natural reaction to pain. But as he ran, 

he made the reach to his waistband and that the only reason she could think of for this reach to 

the waistband motion was to pull up his pants. This implies that she did not think it was a pain 

reaction. Tyler Camp did not believe Mr. Campbell exhibited a pain reaction as he ran. He 

explained that Mr. Campbell did not reach back into his waistband immediately; instead, he ran 

ten or fifteen feet and then reached into his waistband, as if he were reaching for something. 

William Snow did not express an opinion regarding a possible pain reaction, but since he 

thought it appeared Mr. Campbell was reaching for a dark object which he thought was a 

weapon, the implication is that he did not think Mr. Campbell was exhibiting a pain reaction.32 

                                                 
32  Ryan Pannell thought that Mr. Campbell's faltering step after being hit by the first beanbag round was an 
obvious pain reaction. However, he only recalled seeing Mr. Campbell running away afterwards and did not see or 
recall whether or not he placed his hand into his waistband, so could not have opined whether Mr. Campbell exhibited 
a pain reaction as he ran. 
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The Grievant, like Tyler Camp, noticed a pause preceding the reach into the waistband, and 

during that pause Mr. Campbell displayed no reaction to the beanbag. He stated that when a 

subject feels the pain of a beanbag, he instinctively and quickly reaches for the area that was 

struck, violently arches the back, cries out, or falls to the ground. When a person reaches for the 

struck body part, he typically does not reach underneath clothing, nor does he reach 

methodically. 

As stated previously, the Association presented evidence that although beanbag shots are 

designed to be very painful, some people do not display a pain reaction to the shots. Clothing, 

particularly if it is bulky, can blunt the impact. Mr. Campbell was wearing a jacket that probably 

covered most of his waistband as he ran. The bulk of the jacket was not clear although most 

witnesses described it as puffy. Since this incident occurred in January, one can assume it was 

a jacket more or less suitable for the weather. Some people simply put themselves in a mental 

state to not exhibit pain. As part of officers' training, they learn that beanbag rounds can be 

ineffective.  

Significantly, the City's own expert witness, Dr. James McCabe, testified that although it 

was reasonable to believe Mr. Campbell was exhibiting a pain reaction, it also was reasonable 

to believe he was reaching for a gun. He further stated that it was reasonable for officers to 

believe Mr. Campbell's reach was not a pain reaction.  

Given the number of witnesses, including three civilian witnesses, who testified that Mr. 

Campbell did not display a pain reaction to the beanbags, except for possibly the first round that 

caused him to falter, the Arbitrator concludes that the reasonable police officer could discount 

pain as being a motivation for Mr. Campbell's reach into his waistband.  

The City, in assailing the reasonableness of the Grievant's action, finds it suspect that no 

other officer fired on Mr. Campbell, except for the Grievant. It presented evidence, through Dr. 

McCabe, that in deadly threat situations with a number of police officers present, several or 

even all the officers will perceive the threat at the same time and fire. Although this evidence is 
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credible, one should bear in mind that only one other officer, Officer Willard, saw Mr. Campbell's 

hand go into his waistband, so only Officer Willard could have perceived the threat the same as 

did the Grievant. (It was the three citizen witnesses who mostly persuaded this Arbitrator that 

the Grievant's perception was credible). Nevertheless, Officer Willard did not fire. He was not 

specifically asked why he did not fire.  

The City also challenges the logic and credibility of the Grievant's belief that Mr. Campbell 

was going for a position of cover behind the Volvo. It appropriately points out that if Mr. 

Campbell were seeking a position of cover, he would have headed to one of the three closer 

vehicles parked roughly in front of Ryan Pannell's apartment. This is a disturbing consideration, 

the Arbitrator agrees. In fact, the Arbitrator found troublesome the Grievant's focus on Mr. 

Campbell getting to a position of cover, except to the extent he said he restrained himself from 

shooting until Mr. Campbell was close to the Volvo. On the other hand, our hypothetical officer 

need only make the reasonable determination that Mr. Campbell was reaching for a gun that he 

intended to shoot at officers regardless of whether he reached a position of cover. The 

reasonable officer might wonder why Mr. Campbell was avoiding closer cover, but would also 

note his behavior thus far had been erratic.  

The Arbitrator finds that based on the above considerations, our hypothetical police officer 

could determine that there was a reasonable possibility that Mr. Campbell was reaching for a 

weapon. Presumably, people do not reach for weapons in a police confrontation without the 

intention of using it. Further, both the court decisions and the Portland Bureau training have 

emphasized that officers need not wait to see a weapon before firing, so long as there is the 

reasonable possibility, considering all circumstances, that the suspect is pulling a gun. 

Therefore, the Arbitrator further concludes that the objectively reasonable officer could infer that 

Mr. Campbell was reaching for a weapon in order to fire it in the direction of officers on the 

scene.  
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d) Were There Reasonable Alternatives to Grievant's  Use of Deadly Force? 

Before reaching a firm conclusion on this matter, the question of the availability of 

alternative responses must be addressed. As stated previously, it is something that the City's 

directives indicate should be considered. The question is a tricky one, because if a subject can 

be reasonably said to pose an immediate risk of death or serious injury, then options that would 

place officers at risk surely cannot be considered. However, there may be circumstances - such 

as where all officers have good cover - where other options might be viable.33 

The City argues that the Grievant's decision to shoot violated directives because even if Mr. 

Campbell was trying to pull out a weapon to shoot at officers, the circumstances of the scene 

obviated the need for deadly force.34  

Essentially, there was one option available to the Grievant, which will be dubbed here as 

the "wait and see" option. This option is predicated upon the evidence that officers within firing 

distance of Campbell had very good to a moderate level of cover protection and that the 

overwhelmingly superior forces at the scene would have eventually subdued Campbell one way 

or another. The likely outcomes of this option would have been one or more of the following 

1. The K-9, Bano, would have attacked Mr. Campbell and either brought him down, or at 
least distracted Campbell enough that officers could better see whether he was armed. Of 
course, had Mr. Campbell been armed, Bano could have been shot.  
 
2. Bano would not have been successful and Mr. Campbell would have escaped either to 
the cover of the Volvo or to his apartment. From either position he either would have drawn 
his gun, presumably to fire at officers (thereby clearly justifying deadly force) or he would 
not have used a weapon, in which case police could have employed other tactics to diffuse 
the situation.  
 

                                                 
33  This is a chicken-and-egg problem. If everyone is out of harm's way, one might argue that the subject, at least 
at that point in time, does not pose an immediate threat of death or serious injury. 
  
34  Bear in mind that this discussion does not concern alternatives generally available to police officers at the 
scene, such as talking Mr. Campbell into compliance in lieu of beanbagging him. The Grievant had no input or control 
over the strategies employed at the scene or decisions made by others. 
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The City contends the wait and see approach was a reasonable alternative and would 

thereby render the Grievant's conduct unreasonable, since its rules require officers to pursue 

reasonable options short of deadly force.  

The Association strongly disagrees that options should be considered when the subject 

already poses an immediate deadly threat. Police are not expected to employ less invasive 

tactics at the risk of the loss of innocent life, it contends. The Association presented 

considerable evidence (evidence that also has been considered in a number of court decisions), 

showing that if the officer waits to see what the suspect who appears to reach for a weapon is 

about to do, it could easily be too late. A suspect, even while running away, can draw and fire a 

weapon much more quickly than an officer can react by firing back. Not all officers had perfect 

cover at the scene. For instance, bullets, even from a small handgun, could have penetrated the 

dumpster providing cover for Officer Elias or the passenger part of the patrol car shielding 

Officer Lewton. Further, bullets can penetrate wood-sided apartment buildings. Thus, allowing 

Mr. Campbell to fire off rounds from his position of cover, even while being attacked by the K-9, 

would have created an unacceptable risk. The Association vigorously argues that Portland 

Police Bureau training is entirely inconsistent with the City's position.  

To the Arbitrator, the K-9 was an intriguing alternative. Had the Grievant waited perhaps a 

second or two, Bano probably would have been on Mr. Campbell and could have taken him 

down. In the relatively confined area that Mr. Campbell was entering (between the Volvo and 

the apartment building), he had little room for avoiding Bano. As witnesses testified, having a 

large, hard-charging, snarling German shepherd leap upon you is distracting, to say the least. 

Even if Mr. Campbell had been armed, he would have had difficulty getting some shots off with 

Bano pulling him down.  

On the other hand, that second or two could have been critical if in fact Mr. Campbell had 

been trying to pull a gun to shoot. He might have shot Bano, or worse, a bullet could have 

penetrated the doors of the vehicle behind which Officer Lewton was positioned (he did not 
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have engine block hard cover), the dumpster which shielded Officer Elias, or it could have hit 

one of the officers using the patrol car's engine block as cover who might not have crouched 

down fast enough or who could have been peering over the hood of the car. There was also the 

possibility that a bullet could have penetrated one of the apartments, hitting an occupant. There 

was not a high likelihood that a bullet would have hit someone, but it would have been possible. 

One does not need to delve very deeply into metropolitan newspapers to read about stray 

bullets hitting an innocent person inside a dwelling or walking on the street, or hitting a police 

officer with inadequate cover.  

Chief Reese believed that the K-9, Bano, was upon Mr. Campbell when the Grievant fired 

the fatal shot. He testified, "The dog, based on the interviews with the officers, the dog bit him 

literally as he was shot." Tr. 1517. As the Association contends, Chief Reese's belief was 

contrary to the evidence. Witnesses generally placed Bano somewhere in the east to center-

east of the parking lot when the fatal shot rang out. He was out of the vision of the Grievant and 

other custody team members at this point. Detailed witness testimony is set forth in Part IV.E., 

supra, pp. 22-23. Even Lieutenant King, as the Association pointed out in its brief, placed Bano 

roughly east of the center line of the parking lot. Although the Grievant knew that the dog was 

on the scene as a resource, the Arbitrator finds it credible that he did not know the dog had 

been released when he fired the fatal shot because at that point, the dog was outside his line of 

vision as he focused through his weapon’s aperture on Mr. Campbell.35 

The Association presented considerable, persuasive evidence that officers are trained that 

the K-9 is not a resource when the subject is reasonably thought to pose an immediate threat of 

death or serious injury to others. A dog is no match for a gun and, as Officer Elias stated with no 

dispute from the City, a handler would not send his K-9 on a suicide mission.36 Even if the K-9 

                                                 
35 Dr. McCabe, the City's expert, stated, "I can understand aiming and not seeing the dog. That's understandable, 
that's reasonable." McCabe deposition, at 86.  
 
36  There also was evidence that officers are trained that K-9s are not 100% reliable. While this may be true, the Arbitrator 
believes that the compelling consideration is the  possibility that a gunman could shoot the dog or fire shots around it.  
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successfully attacks the subject, if the subject is armed, he can fire off a shot that could hit 

officers, bystanders – or the dog.  

The second part of the wait and see alternative discounts the effectiveness of the K-9. Bear 

in mind that this alternative assumes that it was reasonable to believe that Mr. Campbell was 

reaching for a weapon and trying to pull it out to shoot at others. The Arbitrator herself asked 

about that option (as well as about the dog option) relatively early in proceedings. The Volvo 

was not very good cover for Mr. Campbell because even if he were able to reach the opposite 

side of the automobile and crouch beside the engine block for hard cover, he was exposed from 

the side and the rear. There were officers immediately to the east of him. (However, to 

effectively get a shot at Campbell, they would have to expose themselves by running to a chain 

link fence, which would have been quite risky.) There were other officers in the rear that could 

have circled around behind him. In other words, there were ample police resources on the 

scene that would have overcome Mr. Campbell eventually.  

The City's argument emphasizes the availability of these resources and it notes that since 

Mr. Campbell was running away, the distance gave officers more options. The problem with this 

argument is that it goes counter to the training the officers have received. This alternative would 

have had officers wait until Mr. Campbell at least drew a weapon and perhaps, as Chief Reese 

suggested, also wait for him to take offensive action, before using deadly force. The Bureau has 

never trained officers to wait to see the gun before firing, so long as there is a reasonable belief 

that the suspect is a deadly threat (and this alternative makes that assumption). Various training 

officers so testified, as did the Association's expert witness. Court cases discussed previously 

also have so ruled. It would have taken only a split second for Mr. Campbell to pull out a 

weapon and shoot and in a position of cover he easily could have fired off multiple rounds.  

It is fair to ask why a reasonable officer (with his AR-15 trained on Mr. Campbell) could not 

wait until seeing gunmetal to shoot, or even the withdrawal and pointing of the gun as if to 

shoot. Could he not then simply pull the trigger, beating Mr. Campbell to the punch, so to 
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speak? The Association's expert witness, Dr. William Lewinski, answered this question in the 

negative. He testified at length about the underpinnings of the action/reaction principle. He 

recounted numerous studies where precise measurements have been taken of the time it takes 

a skilled individual, such as an athlete or a fit and trained police officer, to react to a stimulus. 

He also recounted measurements of the time it takes to pull a handgun from a waistband and 

shoot it, even while running. According to his expertise, it would have taken Mr. Campbell an 

average of 0.25 seconds to pull a gun from his waistband and get off a shot while running 

(shooting under his right arm, for instance). It would have taken the Grievant, assuming he was 

alert, skilled and had his AR-15 trained on Mr. Campbell, an average of 0.45 seconds to 

respond with a shot. Specifically, he testified: 

If the officer has the finger on the frame and the weapon already aligned, . . . the 
weapon's already aligned and the officer's moving the finger inside the frame and 
pulling the trigger, the officer's reaction time, totaling perception, processing, 
motor movement time is 45-100ths of a second.  

Tr. 3181. The decision-making prong for the officer would add another 0.25 seconds to the 

reaction. Thus, in his opinion, Mr. Campbell would have been able to get off two shots before 

the Grievant could have returned fire. He added that if Mr. Campbell had obtained cover so that 

the gun could not be seen, the police reaction time would be longer to the sound of a shot. The 

City did not dispute this evidence.  

The City's expert, Dr. McCabe, opined that for Mr. Campbell's shots to have hit anyone, he 

would have to have been quite "lucky." McCabe deposition, at 68. In fact, he opined that it was 

reasonable to believe that Mr. Campbell was pulling a gun to shoot, but unreasonable for the 

Grievant to shoot first because any shot fired by Mr. Campbell would not have been well aimed. 

The Arbitrator agrees that Mr. Campbell would not have been able to aim very precisely. In 

addition, officers had full or partial cover and it would have been a truly random shot to hit one 

of them or someone inside the apartment buildings. Nevertheless, the Arbitrator concludes that 

even a "lucky" shot posed an unacceptable risk to officers with less than perfect cover or who 
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would have had to raise themselves slightly above the line of the patrol car's hood in order to 

shoot back. As stated previously, poorly aimed random shots do tragically kill or injure officers 

and bystanders, even those located some distance away or inside buildings. There was no 

evidence that officers are trained to take this risk; indeed, the evidence was to the contrary.  

C. Arbitrator's Conclusion 

This was a very tragic case, one where the Monday-morning quarterback has the clear 

advantage when divining what went wrong. The case law regarding the Constitutional use of 

deadly force has been particularly instructive. Although it turned out that Mr. Campbell did not 

have a gun with him in the parking lot, Graham and its progeny consistently emphasize that "20-

20 hindsight" must be avoided. Further, as the recitation of cases showed, those adjudicators 

have had little difficulty concluding that if a subject appears to be reaching for what could 

reasonably be considered a gun, deadly force is justified, even though no weapon has been 

observed. The courts have not said that every reaching motion justifies lethal force, but where 

the circumstances indicate that the subject could be armed and has indicated possible intent to 

use the weapon, then deadly force will survive the Constitutional test. The Portland Police 

Bureau directives on lethal force essentially mirror the Constitutional standard articulated by the 

courts. The courts are not willing to require law enforcement officers to take risks to themselves 

or to the safety of others. Further, as the courts have instructed, the determination of 

reasonableness must make allowances for the split-second decision making that is required of 

police officers. Although the events here unfolded over a period of time, the critical period was 

during the few seconds between the time Officer Lewton shot the initial beanbag rounds and the 

time that Mr. Campbell neared the Volvo. The situation with Mr. Campbell changed very rapidly, 

forcing the Grievant to make a quick decision.  

In the instant case, although Mr. Campbell had not committed a crime and displayed some 

behavior showing surrender and compliance (although this behavior was inconsistent), the 
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Arbitrator concludes that it was reasonable to believe that he could be armed, and that when he 

ran, there was sufficient evidence for a finding that Mr. Campbell made motions that appeared 

to look like he was reaching for a gun. The Arbitrator also finds that the reasonable police officer 

could conclude that had Mr. Campbell pulled a gun, he would have fired it - possibly at others, 

or perhaps at himself. The case law points to the conclusion that this is a sufficient basis for 

finding that there was an objectively reasonable basis for believing that Mr. Campbell posed an 

immediate risk of serious injury or death to others.  

Accordingly, the Arbitrator concludes that the City has not sustained its burden of proving 

that the Grievant's use of force violated Portland Police Bureau directives 1010.10 and 1010.20. 

It lacked just cause to terminate the Grievant, and the grievance is sustained.  

VII. AWARD 

For the reasons set forth in the foregoing discussion and analysis, the determination of the 

Arbitrator is that the City has not sustained its burden of proving just cause to terminate the 

Grievant, and therefore that termination violated the Collective Bargaining Agreement. The City 

is ordered to reinstate the Grievant to his former position as a police officer and to make him 

whole for wages lost during the period of his unemployment, less interim earnings. The 

Arbitrator shall retain jurisdiction in this matter for 90 days from the date of this award in order to 

resolve any issues pertaining to the remedy herein ordered. 

The Arbitrator's fees and expenses will be paid according to the Collective Bargaining 

Agreement, Article 22.5.2.  

 

Date: March 30, 2012 

 
Jane R. Wilkinson 
Labor Arbitrator 
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Statement from Mayor Sam Adams on Next Steps in Ron Frashour Case

By Sam Adams 

Thu, April 12, 2012 4:29pm  

As Police Commissioner, I have deep respect for the often dangerous and difficult work of the 
men and women of the Portland Police Bu
work, even in the face of criticism. I have backed that praise with tangible support: I prevented 
deeper budget cuts than those faced by other City Bureaus, implemented new legal enforcement 
tools to keep illegal guns off our streets and approved a new training facility.

As Police Commissioner, I am also responsible for holding accountable those who fail to follow 
Bureau policies; one such policy is Portland’s procedures for the acceptable use of deadly f
Our standards for the allowed use of deadly force are more restrictive than national standards and 
the local standards of other police departments. Our policy and training requires Portland Police 
Officers to use restraint when we receive a call to c
with Aaron Campbell. I believe Frashour violated our policy and training protocols regarding 
allowed use of deadly force. 

The City Attorney has determined under Oregon law 243.706(1) that the “City has suffici
legal grounds to challenge the reinstatement of Office Frashour.”

The City Attorney states, “This portion of the statute was adopted by the Oregon Legislature to 
limit the discretion of arbitrators and broaden the view of arbitrators decisions by the 
Employment Relations Board. [The Frashour] case is the type of case the statute was intended to 
address.” 

Based on the City Attorney’s opinion, I will not implement the Arbitrator’s decision. If the 
Portland Police Association challenges my action, I will r
decision-making process on this matter.

I consulted with the City Attorney, outside counsel and the Police Chief extensively on this 
matter. I also listened to Officer Frashour’s union representative’s extensive statement
spoke with Campbell’s family briefly. Their collective input was invaluable as I made this 
decision, and I thank them for sharing their thoughts.

Sincerely, 

 
 
Sam Adams 
Portland Mayor 
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