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I. Introduction.

This is a case where arbitration worked. The employer discharged Officer

Ron Frashour for the most serious of offenses, wrongfully taking the life of Aaron

Campbell. There have been suggestions from the start that the City’s decision was

fundamentally wrong. A Grand Jury refused to indict Officer Frashour, though the

wrongful taking of a life would surely violate Oregon’s criminal laws. The

Department of Justice refused to criminally prosecute Officer Frashour, though the

wrongful taking of Mr. Campbell’s life would surely amount to a deprivation of Mr.

Campbell’s civil rights. Oregon’s Department of Public Safety Standards and

Training found that the City had not discharged Officer Frashour “for cause.”

The PPA will not follow the approach taken in the City’s brief and stray from

the facts as found in the arbitration hearing. The temptation is there, of course, for

the PPA believes a broader context cements the correctness of the Arbitrator’s

award. Instead, the PPA will confine this brief to the facts as found by the

Arbitrator.

Those facts, which often stand in stark opposition to the City’s arguments,

show that the City’s disciplinary decision was wrong. On January 29, 2010, Officer

Frashour was confronted with the worst of situations for a police officer. A man

reported to be armed, reported to have threatened “suicide by police,” who was

failing to comply with police commands, reached deep into his waistband, where

police are trained guns are kept, as he sprinted towards a car that would serve as

“hard cover” in a gunfight. Officer Frashour, whose role at the scene was that of

protecting others at the scene as what the employer calls “lethal cover,” had a split
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second to make the decision whether to fire his gun at Mr. Campbell. Officer

Frashour determined that Mr. Campbell posed an immediate threat of death or

serious physical injury to the officers and civilians at the scene, and fired. His

decision was viewed to be “within policy” by all of his trainers, and by all of the

officers and sergeants on the scene.

In an exhaustive opinion, the Arbitrator carefully reviewed the testimony of

dozens of witnesses, including rank-and-file officers, supervisors, trainers, civilians,

and experts. She considered 117 exhibits and 16 days of testimony. She had the

ability to watch the testimony first hand of Officer Frashour, the City’s police chief,

and civilian and police eyewitnesses. The hearing before the Arbitrator gave her the

most thorough of opportunities to consider the implications of what happened on

January 29, 2010.

This is precisely how arbitration is supposed to work. A skilled third party

selected by the employer and labor organization is supposed to make a neutral

decision weighing all of the evidence and the arguments raised by the parties. That

one party is now unwilling to accept the results of a process it agreed would be

“final and binding,” that it cannot recognize that its initial decision was wrong, does

not in any way vitiate the process.

II. The City Has Failed To Propose A Standard For The Review Of
Arbitration Decisions.

The City has posed an interesting problem for the Board. The City’s brief

says many times in many ways that this Board has misinterpreted ORS 243.706(1),

and that the correct interpretation of the statute requires overturning the
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Arbitrator’s Opinion and Award (“Award,” found at Jt. Ex. 2). What the City has

entirely failed to propose, much less discuss, is what it believes the correct standard

should be for this Board’s review of arbitration decisions.

There are some hints that the City sees this Board playing some role in

reviewing arbitration decisions. For example, the City has written that “the

legislative history of SB 750 suggests that in appropriate cases, the Board (and

courts) must make an independent right-wrong analysis.” City’s Brief, at 35. Is the

City suggesting a substantial evidence test for its “right-wrong analysis,” where an

arbitrator’s opinion would be subject to reversal if there was no substantial evidence

for the opinion? Or, perhaps, would the City have the substantial evidence test

apply to the employer’s initial disciplinary decision? Would the City have this Board

do some sort of de novo review of the facts and the law, either on the record or on

the basis of a new evidentiary hearing? One would expect that if a party is asking

this Board to reverse a well-established line of cases, it would be incumbent upon

the party to suggest what the new standard should be. This the City has entirely

failed to do so.

There are also hints in the City’s brief that it wants none of these standards.

Perhaps the boldest hint is this:

As detailed above, there was undisputed evidence that Campbell did
not pose a threat, and Arbitrator Wilkinson’s decision to reinstate Frashour
thus violates federal and Oregon policies against egregious and unjustified
use of deadly force and in favor of managing law enforcement officers away
from the minimum Graham standard for avoiding civil liability. Those
policies provide the basis for the City of Portland’s policies restricting the use
of physical force and deadly force by its police officers and stressing the
importance of restraint and proportionality in the use of force. The
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arbitrator’s award and remedy also conflicts with the public policy protecting
public safety and mandating the responsible selection of employees that is
embodied in the tort of wrongful hiring and wrongful retention, as recognized
by the Oregon courts.

City’s Brief, at 32. This argument must be considered in the context of the fact that

there is a wealth of evidence in the arbitration record that Mr. Campbell did pose

an immediate threat of death or serious physical injury to others. See discussion

infra at 9-21. In that context, what the City seems to be saying is that since it

determined that “there was undisputed evidence that Campbell did not pose a

threat,” the Arbitrator’s conclusion to the contrary must be reversed. In other

words, the City seems to suggest that at least in deadly force cases, arbitration

decisions be simply advisory to the employer. This seems to be roughly the same

approach taken in the amicus brief filed by Albina Ministerial Alliance Coalition

For Justice And Police Reform (“AMA Brief”). See, e.g., AMA Brief, at 5-6.

What the City’s brief entirely misses are two critically important points.

First, the parties here bargained for “final and binding arbitration.” That phrase

must mean something other than “final and binding unless we disagree with the

conclusion” or “final and binding except in excessive force cases.” It must mean that

except in the most extraordinary of circumstances, and only when the arbitrator’s

award fits squarely within ORS 243.706(1), there are no appeals of arbitrator’s

decisions. The choice of the parties to use “final and binding arbitration” to resolve

contractual disputes is a choice that must be respected at least as much as the

parties’ choices of a wage schedule, vacation accrual rates, and the uses of seniority.
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The City also ignores that the Legislature has clearly expressed its

preference for binding arbitration as the way of resolving labor disputes. As this

Board has explained:

The Public Employee Collective Bargaining Act (PECBA) recognizes
the importance of “encouraging practices fundamental to the peaceful
adjustment of disputes” between public employers and their employees in
order to avoid labor unrest that might impair or interrupt necessary services
to the public. ORS 243.656(3). Arbitration is a fast, economical, and efficient
way for parties to peacefully resolve their disputes and avoid labor unrest.
The arbitration process, and agreements by parties to use it, are therefore
encouraged under the PECBA. Because of the strong public policy favoring
arbitration, we review arbitration awards under a standard designed to
minimize interference with the parties’ agreement to use the process and to
accept the award as binding.

Marion County Law Enforcement Ass’n v. Marion County, Case No. UP-24-08, 23

PECBR 671 (2010); see United Steelworkers of America v. Enterprise Wheel & Car

Corp., 363 US 593 (1960) (discussing the policy preference for finality of arbitration

awards).

There is no reason for this Board to reconsider the three-part test established

in Deschutes County for the review of arbitration decisions. That test fully comports

with both the text of and legislative history behind ORS 243.706(1). See Marion

County Law Enforcement Ass’n, 23 PECBR at 702. That Deschutes County was

correctly decided is only emphasized by the failure by the City to even begin to

shape an outline as to what an alternative test might look like

III. The City’s Specific Public Policy Arguments.

The PPA will not respond at any length to most of the City’s public policy

arguments. The City’s arguments all proceed from the assumption that Officer

Frashour violated either the City’s rules or the civil rights of Mr. Campbell, an
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argument firmly foreclosed by the Arbitrator’s conclusions that Officer Frashour did

neither. For example, the City has argued that “complying with the arbitration

award to reinstate Frashour would violate public policies concerning citizens’ right

to be free from excessive use of force.” City’s Brief, at 36. That argument, of course,

presumes that Officer Frashour used excessive force. The Arbitrator found to the

contrary. Award, at 47, n 25; 72-73.

The PPA would like to examine at some length one argument made by the

City. The City argues that “Arbitrator Wilkinson failed to recognize that the PPB’ s

policies incorporated a higher standard than the Graham minimum, Arb Award p.

43, but she looked only to the Graham standard in making her award (an analysis

which the City maintains was erroneous and contrary to public policy).” City’s Brief,

at 37-38. There are two difficulties with this assertion. First, even assuming the

assertion was accurate, at most this would mean that the Arbitrator made an error

of fact (whether the City’s standards were higher than Graham). Arbitration

decisions are not reviewable for mistakes of fact, or mistakes of law for that matter.

See E. Associated Coal Corp. v. Mine Workers, 531 US 57, 62 (2000) (the fact that a

court may be convinced that a labor arbitrator "committed serious error does not

suffice to overturn his decision."); United Paperworkers Int’l Union v. Misco. Inc.,

484 US 29, 38 (1987) ("[C]ourts thus do not sit to hear claims of factual or legal

error by an arbitrator * * *."); Brewer v. Allstate Insurance Co., 248 Or 558, 562

(1968) (“Neither a mistake of fact or law vitiates an [arbitration] award”); see

Marion County Law Enforcement Ass’n, 23 PECBR at 685-86 (cataloging cases).
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More importantly, the City’s Graham assertion is simply wrong. The City has

two policies on the use of force by law enforcement officers: Directive 1010.10,

which specifically governs deadly force; and Directive 1010.20, which governs all

use of force. The City cites the precatory language in Directive 1010.20 that where

practical, confrontations should be resolved with less force than the maximum

allowed by law, and claims this standard is higher than Graham. City Brief, at 14.

The Arbitrator commented that it was not at all clear that the standard was more

restrictive than Graham, but went on to rule that, “However, it is not necessary to

decide that question because the City’s Directive 1010.20 does state that officers, in

assessing the circumstances, should consider options for “resolv[ing] confrontations

without resorting to the higher levels of allowable force. ” Award, at 43-44. The

Arbitrator later thoroughly analyzed and rejected the City’s arguments that in

Officer Frashour’s case, there were available options other than the use of deadly

force. Award, at 67-72. In other words, the Arbitrator at least implicitly accepted

the City’s higher-than-Graham arguments, and explicitly found that Officer

Frashour complied with the higher standard. Award, at 73 (“the Arbitrator

concludes that the City has not sustained its burden of proving that [Officer

Frashour’s] use of force violated Portland Police Bureau directives 1010.10 and

1010.20”).

IV. The City’s Legislative History Contentions.

In attacking the efficacy of the Board’s three-part test for analyzing

arbitration awards, the City spends much time reviewing the legislative history

behind ORS 243.706(1). There are two curious aspects to the City’s legislative
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history arguments: (1) The City spends virtually no time on the actual text of ORS

243.706(1); and (2) The City fails to recognize that this Board has rejected every one

of its legislative history arguments.

The City’s unwillingness to focus on the actual language of ORS 243.706(1) is

understandable; the text of ORS 243.706(1), as applied to this case, could hardly be

clearer. The statute limits the public policy exception to the finality of arbitrator’s

awards to cases where the employee has violated employer policies respecting

“unjustified and egregious use of physical or deadly force.” The statute is obviously

designed for cases where the employee’s misconduct has been accepted by an

arbitrator, yet the arbitrator has elected to mitigate the employer’s discharge

decision. Indeed, all of the out-of-state decisions cited by the City involve cases

where the employee’s misconduct was established. City’s Brief, at 45-48.

Here, however, it was Officer Frashour’s compliance with the City’s rules

that was established by the arbitration process. Officer Frashour’s use of deadly

force was not only not “unjustified and egregious,” it simply did not violate the

employer’s rules. By its unambiguous terms, ORS 243.706(1) does not apply to this

case. See Deschutes County Sheriff’s Ass’n v. Deschutes County, 169 Or App 445, 454

(2000), rev den 332 Or 137 (2001) (rejecting the employer’s public policy argument

because the arbitrator found the employee “not guilty” of the misconduct for which

he was disciplined); Marion County Law Enforcement Ass’n, 23 PECBR at 687

(same).
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Moreover, the City’s legislative history argument fails to even mention the

fact that in Marion County, this Board thoroughly considered – at greater length

and with more objectivity than the City – and soundly rejected every one of the

City’s legislative history arguments. For example, in calling for this Board to

abandon its three-part enforcement test in favor of a “right-wrong” analysis of

arbitration awards, the City relies on commentary by Senator Neil Bryant during

the enactment of SB 750, including references to a 1995 arbitration award

reinstating a Portland Police officer who had justifiably used deadly force in the line

of duty. City Brief, at 22-24. This Board has summarily rejected this legislative

history as “add[ing] no pertinent new insights” to the Board’s enforcement analysis.

Marion County Law Enforcement Ass’n, 23 PECBR at 693-95.

This Board’s observation in Marion County that “the legislative history [of SB

750] provides no clarity or guidance on the issues before us” is as true today as it

was two years ago. Id. at 695. In fact, the only thing that has happened of relevance

to the issue in the last two years is that the Legislature has twice met, and has

twice failed to amend ORS 243.706(1). If this Board was wrong in Marion County,

the Legislature had the full opportunity to right that wrong.

V. The Arbitrator’s Factual Conclusions

The PPA is somewhat at a loss as to how to deal with the City’s factual

arguments about Officer Frashour’s conduct on January 29, 2010, and the

investigatory aftermath of the incident. After all, the “the unambiguous terms of

[ORS 243.706(1)] dictate that the public policy analysis be directed at the



10 – COMPLAINANT’S REPLY BRIEF

arbitration award itself,” not at Officer Frashour’s conduct in using deadly force.

Salem-Keizer Assn. v. Salem-Keizer Sch. Dist. 241, 186 Or App 19, 24 (2003).

Nevertheless, since the City’s primary argument is that the Arbitrator got

the facts wrong and reached the wrong conclusions from the facts, the PPA has

elected to deal with the factual issues regarding Officer Frashour’s conduct at some

length. The “evidence” cited in the City’s brief at times involves citation to the

Arbitrator’s decision; appropriately so, since this Board’s consideration of factual

matters is limited to the Arbitrator’s decision. See Washington County Police

Officers’ Ass’n v. Washington County, 335 Or 198, 205 (2003). At other times, the

City has cited to portions of the arbitration record that are not referenced in the

Arbitrator’s opinion. E.g., City’s Brief, at 17-18 (discussion of testimony of James

McCabe). On yet other occasions, the City has provided no citation at all for its

factual assertions. E.g., City’s Brief, at 17 (discussion of Dave Woboril). Some of the

City’s “evidence” has nothing to do with the arbitration hearing. The City has cited

a blog (City’s Brief, at 2, n.1), a web page (City’s Brief, at Exhibit 2), a report

written for the City by the OIR Group that was released by the City only days ago

(City’s Brief, at 2-3, n 2), newspaper articles (City’s Brief, at 4, n 3), a press release

from the City’s mayor (City’s Brief, at 4), an arbitrator’s opinion in a 17-year-old

case between the parties (City’s Brief, at 23), and a consent decree involving the Los

Angeles Police Department (City’s Brief, at 37).
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The Arbitrator, though, heard the facts about this case, and did so over the

course of a lengthy hearing.1 She made many factual findings, two of which were

paramount – that Officer Frashour did not violate the employer’s rules or the tenets

of Graham v. Connor, and that Officer Frashour reasonably believed that Aaron

Campbell presented an immediate threat of death or serious physical injury.

Award, at 47, n 25; 72-73.

To read the City’s brief, however, Mr. Campbell posed little or no threat, and

its disciplinary decision was not only obvious, it was the only conclusion a rational

factfinder could reach. Of course, there was much more that the Arbitrator found

over the course of her 73-page opinion than the one-sided version the City presents

in its brief. What follows is a summary of the Arbitrator’s conclusions.

The police dispatch Officer Frashour received on January 29, 2010, described

Mr. Campbell as suicidal, possessing a gun, and wanting to do “suicide by police.”

Award, at 5. As the Arbitrator noted, “law enforcement officers are understandably

wary of this kind of threat because it indicates an intent to provoke police into

shooting, perhaps by shooting at police first.” Award, at 54. Mr. Campbell’s police

record included arrests for charges involving violence, including attempted murder

with a handgun. Id., at 5. When police arrived at the scene, Angie Jones exited the

apartment where her three children were with Mr. Campbell. She reported to police

that Mr. Campbell had a gun which he kept inside a sock in the front pocket of the

1 The OIR Report, upon which the City repeatedly relies, not only failed to consider the
arbitration record, it expressly refused to even consider the Arbitrator’s opinion, rather inexplicably
citing as a basis for its refusal that the City had challenged the Arbitrator’s opinion. See City’s Brief,
Exhibit 1, at 60.
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jacket he was wearing. Id. Almost an hour after the police began arriving at the

scene, Mr. Campbell sent a text message to Ms. Jones asking what was going on.

Id., at 6. Ms. Jones responded that “they want you to come outside.” Id. Mr.

Campbell replied by texting, “don’t make me get my gun, I ain't playing.” Id. The

text of Mr. Campbell’s “don’t make me get my gun” message was electronically

dispatched by the police. Id.

A “custody team” was assembled by the police behind a patrol car in the

parking lot outside Mr. Campbell’s apartment. Id., at 7. The Portland Police Bureau

“forms a custody team, as a matter of standard procedure, when there is a high risk

stop or similar situation. Police cars are set up to provide cover for the officers. A

custody team typically consists of a lethal cover officer, an officer armed with a less-

lethal weapon, and two officers who are hands on.” Id., at n.4. Officer Frashour was

assigned as the lethal cover officer on the custody team and carried an AR-15 rifle,

which is “is a high powered rifle and is more accurate at a greater distance than a

handgun. . . An AR-trained officer can shoot accurately to 100 yards. The bullets are

designed to fragment on impact so that if they hit a penetrable object, such as a car

or wood-sided dwelling, they won’t harm people inside.” Id., at n. 5.

Mr. Campbell’s “emergence from the apartment took everyone by surprise.”

Id., at 12. When he emerged, Mr. Campbell was wearing a jacket, a notable fact

given Ms. Jones statements to police. Id., at 13. Though Mr. Campbell walked

backwards to the custody team with his hands behind his head, he did so at a pace

and with a determination that some witnesses found as “surprising,” “a real threat,”
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“like he was just escalating things,” and “worrisome.” Id., at 14. There were many

eyewitnesses to the event, and the Arbitrator fairly painstakingly laid out their

testimony in her opinion. As might be expected with a critical incident, the accounts

of the eyewitnesses differed in part. For example, some eyewitnesses testified that

as he moved back towards the custody team, Mr. Campbell complied with the

commands given by Officer Ryan Lewton, a member of the custody team, while

other eyewitnesses disagreed, testifying in terms such as that Mr. Campbell “was

definitely not following directions, he was not following his orders.” Id., at 15.

All officers on the scene facing Mr. Campbell believed he was carrying his

gun. Id., at 16. Handguns can be concealed without a visible bulge in a subject’s

clothing. Id., at 16-17. “Even the City’s expert witness, James McCabe, stated it was

reasonable to believe Mr. Campbell was armed.” Id., at 58.

When Mr. Campbell stopped about 15-20 feet from the custody team, he

failed to comply with Officer Lewton’s commands that he put his hands in the air, a

command given “because having one’s hands in the air makes it more difficult to

reach for a gun; it also helps officers see whether there is a gun in the waistband

area and it makes it easier to secure the person.” Id., at 17. Witnesses described Mr.

Campbell as turning “slightly to the left toward the officers and said, 'Go ahead and

shoot me, go ahead and fucking shoot me' in an angry or hostile tone. Id. When Mr.

Campbell failed to comply with his commands, Officer Lewton fired a round from

his beanbag gun, striking Mr. Campbell in the buttocks or thigh area. Id. Though

beanbag rounds can be very painful, “the pain can be mitigated or blocked by
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padded clothing. In addition, some subjects may be in a mental state that allows

them to appear impervious to the pain.” Id., at 18.

Officer Frashour saw Mr. Campbell stumble forward after being struck by

the beanbag, and then right himself to his original position with his hands still

behind his head. Id. The stumble forward “was obviously a reaction to the beanbag

but did not resemble any pain reaction that [Officer Frashour] had ever seen.” Id.

After righting himself, Mr. Campbell began to run “in the direction of his apartment

and the Volvo parked in front of it. Officers agreed that the Volvo could be used as

cover by Mr. Campbell should he decide to start shooting at officers.” Id. As Mr.

Campbell ran, “the view trajectory of witnesses varied, depending on their location.”

Id. Some witnesses did not see what Mr. Campbell did with his hands, or only had a

partial view. Id., at 18-20. Other witnesses described Mr. Campbell as reaching into

or towards his waistband as he was running. Id. “Like other law enforcement

officers across the country, Portland Police officers are trained that weapons are

often secreted in the waistband of clothing. In fact, there are a sizeable number of

reported cases holding that police have justifiably shot an unarmed person who

appeared to be making a furtive gesture towards his pocket or waistband in order to

draw a weapon.” Id., at 37.

As the Arbitrator recounted at significant length, witnesses at the scene did

not believe that what they observed Mr. Campbell do, including his reach into his

waistband, was a pain reaction to being beanbagged. Because the City’s central

premise is that Officer Frashour misinterpreted the “reach” and should have known
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it was a pain reaction, the Arbitrator’s conclusions on the issue are appropriate to

set forth at length:

Several witnesses, including [Officer Frashour], testified that Mr.
Campbell did not appear to exhibit a pain reaction to being beanbagged.
Officer Lewton testified that beanbagged suspects most typically go to the
ground. Sergeant Birkinbine testified that after being hit with the first
beanbag round and arching forward, he then straightened up before running.
He described "it [as] a very deliberate, almost a passively defiant kind of a
position." Tr. 2034. He did not think Mr. Campbell was displaying a reaction
to pain. In his experience, "people respond like it hurts." Tr. 2035. But Mr.
Campbell "just didn't respond." Id. Sergeant Birkinbine did not think that
any of the beanbag rounds had an effect on him, apart from the first one that
caused him to lean or take a step forward. Officer Elias, during the internal
investigation, stated he did not believe Mr. Campbell exhibited a pain
reaction to being struck with the beanbags. Officer Willard testified that he
had seen other people beanbagged and "they melt to the ground." Tr. 2612.
What he saw was not consistent with reactions he has seen from others.
Officer Willard was quite certain that he saw Mr. Campbell reach for his
waistband and thought that the reach was too specific to be a pain reaction.
Officer Boylan similarly opined that the beanbag rounds did not have the
typical effect on Mr. Campbell and did not believe he was exhibiting any pain
reaction. Officer Andersen testified that the beanbags appeared to have no
noticeable effect on Mr. Campbell.

The three civilian witnesses in Darrin's Place Apartments indicated
that Mr. Campbell was not reacting in pain. Jenna Peterson stated that when
Mr. Campbell was hit with the first beanbag round, his hands dropped and
he faltered, as a natural reaction to pain. But as he ran, he made the reach to
his waistband and that the only reason she could think of for this reach to the
waistband motion was to pull up his pants. This implies that she did not
think it was a pain reaction. Tyler Camp did not believe Mr. Campbell
exhibited a pain reaction as he ran. He explained that Mr. Campbell did not
reach back into his waistband immediately; instead, he ran ten or fifteen feet
and then reached into his waistband, as if he were reaching for something.
William Snow did not express an opinion regarding a possible pain reaction,
but since he thought it appeared Mr. Campbell was reaching for a dark object
which he thought was a weapon, the implication is that he did not think Mr.
Campbell was exhibiting a pain reaction.

[Officer Frashour], like Tyler Camp, noticed a pause preceding the
reach into the waistband, and during that pause Mr. Campbell displayed no
reaction to the beanbag. He stated that when a subject feels the pain of a
beanbag, he instinctively and quickly reaches for the area that was struck,
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violently arches the back, cries out, or falls to the ground. When a person
reaches for the struck body part, he typically does not reach underneath
clothing, nor does he reach methodically.

As stated previously, the Association presented evidence that although
beanbag shots are designed to be very painful, some people do not display a
pain reaction to the shots. Clothing, particularly if it is bulky, can blunt the
impact. Mr. Campbell was wearing a jacket that probably covered most of his
waistband as he ran. The bulk of the jacket was not clear although most
witnesses described it as puffy. Since this incident occurred in January, one
can assume it was a jacket more or less suitable for the weather. Some people
simply put themselves in a mental state to not exhibit pain. As part of
officers' training, they learn that beanbag rounds can be ineffective.

Significantly, the City's own expert witness, Dr. James McCabe,
testified that although it was reasonable to believe Mr. Campbell was
exhibiting a pain reaction, it also was reasonable to believe he was reaching
for a gun. He further stated that it was reasonable for officers to believe Mr.
Campbell's reach was not a pain reaction.

Given the number of witnesses, including three civilian witnesses, who
testified that Mr. Campbell did not display a pain reaction to the beanbags,
except for possibly the first round that caused him to falter, the Arbitrator
concludes that the reasonable police officer could discount pain as being a
motivation for Mr. Campbell's reach into his waistband.

Id., at 63-65.

Officer Frashour

observed Mr. Campbell pause, a "substantial break in the action," then
bring his left hand down behind his back and turn about 45 degrees toward
the Volvo. Tr. 3094. By the time he finished the turning motion, Mr.
Campbell’s hand was completely in his pants beneath his waistband, [Officer
Frashour] testified. He began to sprint away, still with his left hand in his
pants beneath his waistband. [Officer Frashour] did not think that Mr.
Campbell’s reach was a reaction to the pain of being beanbagged. Mr.
Campbell’s pause preceded his reach into the waistband, and during that
pause Mr. Campbell displayed no reaction to the beanbag, testified [Officer
Frashour]. He stated that when a subject feels the pain of a beanbag, he
exhibits this by instinctively reaching for the area that was struck, violently
arching the back, crying out, or falling to the ground. When a person reaches
for the struck body part, he typically does not have the frame of mind to
reach underneath his clothing, [Officer Frashour]. Mr. Campbell’s reach
seemed too methodical to be a reaction to the beanbag, he testified.
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Id., at 20-21.

About three seconds elapsed between the time Mr. Campbell began running

and when he was lethally shot.

As Mr. Campbell was running with his hand down his pants, [Officer
Frashour] thought he was reaching for a gun. He recalled thinking, "don't do
that; oh my gosh, don't do that, what are you doing, don't do that," he
testified. This was the first time he became aware of having Mr. Campbell in
the sights of his rifle. He testified that he was trying to give Mr. Campbell a
chance to remove his left hand from his pants and bring it up empty. He also
was thinking that he could not let Mr. Campbell get to the Volvo, which
would have provided hard cover. He turned his attention from the rifle's sight
to Mr. Campbell’s hands to give him another chance to not be pulling out a
gun, but instead Mr. Campbell appeared to be pulling out an object, testified
[Officer Frashour]. [Officer Frashour] remembered thinking, "gun," and
thinking, "I have to." As Mr. Campbell neared the right front corner of the
Volvo, [Officer Frashour] fired upon him. He fell a foot or two from the corner
of the Volvo. The shot was fatal. Mr. Campbell turned out not to be armed; he
had left his gun in Ms. Jones's apartment. [Officer Frashour] testified that
using deadly force was "the hardest thing in the world to do."

Id., at 21.

A variety of officers below the rank of lieutenant testified at the arbitration

hearing. Id., at “Witness and Exhibits List” preceding the opinion. These officers

include the members of the custody team as well as the officers who witnessed all or

part of the event as well as training instructors for the Police Bureau. Id., at 19-20.

These witnesses testified that:

based on what else [Officer Frashour] observed Mr. Campbell doing,
and based on what [Officer Frashour] knew about Mr. Campbell and the facts
and circumstances surrounding the call for police, that it was reasonable to
believe that Mr. Campbell posed an immediate threat of death or serious
injury to others and therefore [Officer Frashour] was justified in shooting Mr.
Campbell.
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Id., at 24. The Arbitrator also noted that, “The Oregon Department of Public Safety

Standards Training agency reviewed [Officer Frashour's] conduct to determine

whether it complied with state training standards, and found that it did.” Id., at 31.

The City argued at the arbitration hearing that Officer Frashour should have

allowed Mr. Campbell to round the corner of the Volvo, even if it provided him with

“hard cover” from which he could fire a weapon. The Arbitrator addressed that

argument at length:

It is fair to ask why a reasonable officer (with his AR-15 trained on Mr.
Campbell) could not wait until seeing gunmetal to shoot, or even the
withdrawal and pointing of the gun as if to shoot. Could he not then simply
pull the trigger, beating Mr. Campbell to the punch, so to speak? The
Association's expert witness, Dr. William Lewinski, answered this question in
the negative. He testified at length about the underpinnings of the
action/reaction principle. He recounted numerous studies where precise
measurements have been taken of the time it takes a skilled individual, such
as an athlete or a fit and trained police officer, to react to a stimulus. He also
recounted measurements of the time it takes to pull a handgun from a
waistband and shoot it, even while running. According to his expertise, it
would have taken Mr. Campbell an average of 0.25 seconds to pull a gun from
his waistband and get off a shot while running (shooting under his right arm,
for instance). It would have taken [Officer Frashour], assuming he was alert,
skilled and had his AR-15 trained on Mr. Campbell, an average of 0.45
seconds to respond with a shot. Specifically, he testified:

If the officer has the finger on the frame and the weapon already
aligned, . . . the weapon's already aligned and the officer's moving the
finger inside the frame and pulling the trigger, the officer's reaction
time, totaling perception, processing, motor movement time is 45-
100ths of a second. Tr. 3181.

The decision-making prong for the officer would add another 0.25
seconds to the reaction. Thus, in his opinion, Mr. Campbell would have been
able to get off two shots before [Officer Frashour] could have returned fire. He
added that if Mr. Campbell had obtained cover so that the gun could not be
seen, the police reaction time would be longer to the sound of a shot. The City
did not dispute this evidence.

Id., at 70-71.
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The Arbitrator also reviewed at length the City’s arguments concerning

Officer Frashour’s credibility and his allegedly “rigid mindset” during the incident.

The Arbitrator concluded:

First, it is questionable whether anyone who has made a split-second
decision in circumstances such the one at issue can fully and adequately
recollect and articulate what went through his head. Thus, this Arbitrator
has some difficulty with the City premising its case (in part) on alleged rigid
and inflexible thinking on [Officer Frashour's] part.

Second and more importantly, the Graham standard and the City's
directives require an officer's conduct to be considered from an objective
standpoint, not a subjective one. In fact, Graham stated, "An officer's evil
intentions will not make a Fourth Amendment violation out of an objectively
reasonable use for force; nor will an officer's good intentions make an
objectively unreasonable use of force constitutional." Graham v. Connor,
supra, 490 U.S. at 397. * * * .

* * * .

After reviewing the City's specific allegations, as well as its cited
portions of the transcript and investigatory interviews (and Association
citations which it believed negated certain allegations), this Arbitrator found
nothing that undermined [Officer Frashour's] credibility. * * * .

Id., at 47-48.

Two lieutenants from the Police Bureau’s Training Division conducted a

review of the incident, a review given “substantial weight” by the Bureau’s

disciplinary decisionmakers. Id., at 49. During the hearing, the PPA “exposed” the

fact that the authors of the Review had prepared five earlier drafts finding that

Officer Frashour’s actions complied with his training, and that the authors failed to

consult with any actual trainers in preparing the report. Id., at 32, 50-51. In the

end, “Given the Arbitrator's ultimate determination in this case, she has decided

not to make any determination regarding the Association's complaints concerning
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the process of the Training Division Review and the conclusions contained in the

final report.” Id., at 51.

The Arbitrator noted that, “It was only after her careful review of the

voluminous record and the Graham case law, juxtaposed with the parties' written

arguments, that the Arbitrator finally was able to reach her determination that the

grievance should be sustained.” Id., at 52. In the end, after a detailed recitation of

her conclusions as to the events that occurred before and after Mr. Campbell

emerged from the apartment, Id., at 52-72, the Arbitrator concluded:

This was a very tragic case, one where the Monday-morning
quarterback has the clear advantage when divining what went wrong. The
case law regarding the Constitutional use of deadly force has been
particularly instructive. Although it turned out that Mr. Campbell did not
have a gun with him in the parking lot, Graham and its progeny consistently
emphasize that "20- 20 hindsight" must be avoided. Further, as the recitation
of cases showed, those adjudicators have had little difficulty concluding that
if a subject appears to be reaching for what could reasonably be considered a
gun, deadly force is justified, even though no weapon has been observed. The
courts have not said that every reaching motion justifies lethal force, but
where the circumstances indicate that the subject could be armed and has
indicated possible intent to use the weapon, then deadly force will survive the
Constitutional test. The Portland Police Bureau directives on lethal force
essentially mirror the Constitutional standard articulated by the courts. The
courts are not willing to require law enforcement officers to take risks to
themselves or to the safety of others. Further, as the courts have instructed,
the determination of reasonableness must make allowances for the split-
second decision making that is required of police officers. Although the events
here unfolded over a period of time, the critical period was during the few
seconds between the time Officer Lewton shot the initial beanbag rounds and
the time that Mr. Campbell neared the Volvo. The situation with Mr.
Campbell changed very rapidly, forcing [Officer Frashour] to make a quick
decision.

In the instant case, although Mr. Campbell had not committed a crime
and displayed some behavior showing surrender and compliance (although
this behavior was inconsistent), the Arbitrator concludes that it was
reasonable to believe that he could be armed, and that when he ran, there
was sufficient evidence for a finding that Mr. Campbell made motions that
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appeared to look like he was reaching for a gun. The Arbitrator also finds
that the reasonable police officer could conclude that had Mr. Campbell
pulled a gun, he would have fired it - possibly at others, or perhaps at
himself. The case law points to the conclusion that this is a sufficient basis
for finding that there was an objectively reasonable basis for believing that
Mr. Campbell posed an immediate risk of serious injury or death to others.

Accordingly, the Arbitrator concludes that the City has not sustained
its burden of proving that [Officer Frashour's] use of force violated Portland
Police Bureau directives 1010.10 and 1010.20. It lacked just cause to
terminate [Officer Frashour], and the grievance is sustained.

Id., at 72-73.

The conclusion reached by the Arbitrator that remains at the core of this case

is that Officer Frashour violated no employer rules. That is precisely the sort of

factual finding the parties bargained to be “final and binding” under their collective

bargaining agreement.

VI. The AMA’s Amicus Brief.

The unjustly accusatory AMA Brief warrants little reply. The brief presumes

Officer Frashour to be guilty of violating both Bureau rules and the civil rights of

Mr. Campbell. AMA Brief, at 5-6. Both presumptions are foreclosed by the

Arbitrator’s opinion. Virtually all of the AMA’s characterizations of the January 29,

2010, incident and of Officer Frashour are either contrary to the facts found by the

Arbitrator, or completely ignore other important facts found by the Arbitrator,

The AMA brief is also rife with factual allegations that have nothing

whatsoever to do with the January 29, 2010, incident, and have sources (where

sources are even cited) beyond the Arbitrator’s opinion. Whatever may be the

accuracy of the AMA’s factual assertions, they cannot form the basis to attack an
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arbitrator’s opinion that found Officer Frashour to have both complied with Bureau

rules and to not have violated Mr. Campbell’s civil rights.

VII. Conclusion.

The arbitration hearing was the first opportunity for the PPA to contest the

extraordinarily serious charges against Officer Frashour. Over 16 days of hearing,

the facts of the January 29,2010, incident were examined as they never had been

before. Thirty-one witnesses testified, 117 exhibits were considered, and 3,667 pages

of transcript resulted. The result was a thoughtful, detailed, considered opinion by

an arbitrator, an opinion which firmly concluded that Officer Frashour violated no

City rules in his conduct. This sort of adversarial arbitration process, where the

truth can be tested and elucidated, is precisely what the parties bargained for.

There is no basis to overturn the Arbitrator’s decision.

DATED: June 15, 2012.

___________________________________
William B. Aitchison, OSB No. 770095
Anil S. Karia, OSB No. 063902

Attorneys for Complainant
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