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IN THE CIRCUIT COURT FOR THE STATE OF OREGON 1 

FOR MULTNOMAH COUNTY 2 

STATE OF OREGON,   ) C No.  14-CR-10631 3 

      )  14-CR-14443 4 

      )  14-CR-16019 5 

      )  14-CR-17841 6 

      )  14-CR-20088 7 

      )  14-CR-24192   8 

      )  14-CR-20918 9 

)  14-CR-20285  10 

      )  14-CR-20924 11 

 vs.     )  12 

) 13 

)    MEMORANDUM IN OPPOSITION TO 14 

)    MOTION TO DISMISS  15 

ALEXANDRA CHANEL BARRETT ) 16 

      ) 17 

Defendant.   )  18 

 19 

 20 

Introduction 21 

 Comes now plaintiff, by and through counsel, and opposes defendant’s Motion to 22 

Dismiss.  Defendant moves to dismiss the above cases on the following grounds: 1.) that 23 

Portland’s camping ordinance is unconstitutional as applied to the homeless under the 24 

prohibition against Cruel and Unusual Punishment; 2.) that the camping ordinance is 25 

unconstitutional because it interferes with the fundamental Right to Travel; and 3.) that 26 

the camping ordinance violates the Equal Protection Clause of the Constitution. 27 

Summary of Argument 28 

 The Court should reject defendant’s Cruel and Unusual Punishment challenge 29 

because there are not any constitutionally protected interests that Portland’s camping 30 

ordinance invades.  Further, it is a rare case that a substantive law itself, rather than a 31 

sentence that result from it will be declared cruel and unusual and the camping ordinance 32 

1/8/2015 3:38:23 PM
14CR20924



STATE OF OREGON’S MEMORANDUM IN RESPONSE TO DEFENDANT’S MOTION TO 

DISMISS 

2 

does not fall within that rare category because it addresses specific conduct rather than a 1 

status.   2 

As to the defendant’s remaining challenges, the Court should reject defendant’s 3 

Equal Protection challenge as defendant has failed to offer any analysis on that issue.  4 

Defendant’s Right to Travel challenge should also fail because quite simply, it is easy to 5 

travel through the city limits of Portland without having to stop, set up camp, and violate 6 

the camping statute.  Portland is not so big that one would be forced to stop and set up 7 

camp in order to pass through.  Thus, the camping ordinance does not infringe on 8 

defendant’s right to intrastate travel either directly or indirectly. 9 

 Defendant’s motion to dismiss the additional charges other than the camping 10 

ordinance charges should also be denied as defendant has failed to offer any argument as 11 

to why those charges should be dismissed.  12 

I. Portland’s Camping Ordinance is Not Cruel and Unusual Punishment 13 

Defendant claims that Portland’s camping ordinance is a violation of Article I, 14 

Section 16, of the Oregon Constitution and the Eighth Amendment’s prohibition of 15 

Cruel and Unusual Punishment.  All of the Oregon cases that the State has found 16 

addressing the Cruel and Unusual Punishment challenge under Article I, Section 16, of 17 

the Oregon Constitution involve a challenge to the sentence imposed following 18 

conviction.  Defendant is attempting to attack the camping statute in the form of a 19 

motion to dismiss.  Defendant has failed to cite any authority for the proposition that a 20 

motion to dismiss is cognizable under Article 1, Section 16, of the Oregon Constitution.  21 

Thus, defendant’s motion to dismiss should be denied on this ground. 22 
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The Oregon Court of Appeals has addressed whether Portland’s camping 1 

ordinance is unconstitutional.  In City of Portland v. Johnson, 59 Or App 647, 651, 651 2 

P2d 1384 (1982), the Court, in discussing Portland’s camping ordinance, held that “we 3 

cannot find a constitutionally protected ground that is invaded by this ordinance.”  Given 4 

this, defendant’s motion to dismiss should be denied as the camping ordinance is not in 5 

violation of the Oregon or Federal Constitution. 6 

Turning to defendant’s challenge based on the Eighth Amendment’s prohibition 7 

of Cruel and Unusual punishment, defendant argues that the State is punishing the 8 

defendant’s status as a homeless person.  This same argument was made in Anderson v. 9 

City of Portland, Civ. No. 09-1447-AA, 2009 U.S. Dist. LEXIS 67519 (D Or Dec. 7, 10 

2011).  In Anderson, the Court, in addressing Portland’s camping ordinance held that 11 

[G]iven the legitimate governmental interests of safety and sanitation cited 12 

by defendants and the differing interpretations that result from the 13 

summary of citations and the manner of their enforcement, plaintiffs do 14 

not establish, as a matter of law, that defendants’ enforcement actions 15 

criminalize status as opposed to conduct in violation of the Eighth 16 

Amendment.  Accordingly, plaintiffs’ motion is denied on this claim.  17 

 18 

As in Anderson, Portland’s camping ordinance is not criminalizing Ms. Barrett’s 19 

homeless status.  It is criminalizing conduct and is not a violation of the prohibition of 20 

Cruel and Unusual Punishment.  21 

 In Lehr v. City of Sacramento, 624 F Supp 2d 1218 (E Dist Cal 2009), Plaintiffs 22 

claimed that the city’s enforcement of an anti-camping ordinance was Cruel and Unusual 23 

punishment, under the Eight Amendment.  The Court held that “both the [Supreme] 24 

Court and [the Ninth Circuit] have constrained this category of Eight Amendment 25 

violation to persons who are being punished for crimes that do not involve conduct that 26 
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society has an interest in preventing…Accordingly, the Amendment is inapplicable in 1 

this case where the challenged ordinance does not punish people simply because they are 2 

homeless.  It targets conduct.”   3 

 Lehr also distinguishes the Robinson and Powell cases cited in defendant’s 4 

motion to dismiss.  In Lehr, plaintiff argued that although the criminal convictions 5 

challenged in Powell and Robinson were “allegedly derivative of the disease of chemical 6 

dependency, such logic should now be extended to conduct necessarily derivative of 7 

Plaintiff’s involuntary homelessness.” Id. at 1231.  The Court rejected this argument and 8 

held that “neither Robinson nor Powell support such an extension.”  Id. 9 

 The defendant cites to Jones v. City of Los Angeles, 444 F 3d 1118 (9
th

 Cir) to 10 

further support it’s argument that Portland’s camping ordinance is Cruel and Unusual 11 

Punishment as applied to the homeless.  However, the statute in question in Jones was 12 

much more restrictive than the Portland camping ordinance.  In  Jones, the City could 13 

secure a conviction under the ordinance against anyone who sits, lies, or sleeps in a 14 

public way at any time of day.  Here, the ordinance is must less restrictive.  The Portland 15 

camping ordinance (PCC 14A.50.020) states: 16 

1.   “To camp” means to set up, or to remain in or at a campsite, for the purpose of establishing 17 

or maintaining a temporary place to live. 18 

2. “Campsite” means any place where any bedding, sleeping bag, or other sleeping matter, or 19 

any stove or fire is placed, established, or maintained, whether or not such place incorporates 20 

the use of any tent, lean-to, shack or any other structure, or any vehicle or part thereof.  21 

B. It is unlawful for any person to camp in or upon any public property or right of 22 

way, unless otherwise specifically authorized by this Code or by declaration by the 23 

Mayor in emergency circumstances.  24 
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Under the Portland ordinance, it is not a crime to sit, lie or sleep in a public way at any 1 

time of day.  To be in violation of the ordinance, the person must set up a campsite for 2 

the purpose of establishing or maintaining a temporary place to live.  This is much 3 

different from the statute in Jones and defendant’s reliance on Jones is misplaced.  4 

 Further, Portland’s camping ordinance does not inflict punishment.  The 5 

ordinance addresses conduct not status and does not impose punishment on the 6 

defendant.  As of now, the defendant has not been found guilty of anything and no 7 

sentence or punishment has been imposed on defendant.  8 

 For the foregoing reasons, the Court should deny defendant’s motion to dismiss 9 

on Cruel and Unusual Punishment grounds.  10 

 11 

II. Portland’s Camping Ordinance is Not a Violation of Equal Protection 12 

Defendant fails to provide any analysis as to how the Equal Protection Clause is 13 

violated.  Thus, the State and the Court is left to guess what defendant’s argument might 14 

be with regard to that issue.  Therefore, the Court should reject defendant’s Equal 15 

Protection challenge.  16 

 17 

III. Portland’s Camping Ordinance Does Not Infringe on the Right to Travel 18 

Defendant’s challenge on Right to Travel grounds should also be denied as the 19 

Camping ordinance does not infringe on the Right to Travel.  The Court in Anderson, at 20 

*25 – 26, held the following: 21 

[A]s alleged in their Complaint, I fail to discern how the alleged actions of 22 

the City interfere with plaintiffs’ constitutional right to travel.  Plaintiffs 23 

allege that police officers have told them to “move along” when sleeping 24 

in public and conducted camp clean-ups and seized property.  However, 25 
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plaintiffs do not allege that the City has attempted to restrain their 1 

movement, prevented them from traveling to or from the City, or excluded 2 

them from certain areas of the City.  Granted, the City’s enforcement of 3 

the anti-camping and temporary structures ordinances may render Portland 4 

unattractive to homeless persons, but it does not constitute inference with 5 

plaintiff’s right to travel or freedom of movement that rises to the level of 6 

a constitutional deprivation.  See Davison v. City of Tucson, 924 F.Supp. 7 

989, 993 (D.Ariz.1996). 8 

 9 

As in the present case, nothing in the Camping ordinance prevents or interferes with 10 

Defendant’s ability to travel.  Thus, defendant’s motion to dismiss on this ground should 11 

be dismissed.  12 

CONCLUSION 13 

 The Court should deny defendant’s motion to dismiss as the camping ordinance 14 

does not violate the prohibition against Cruel and Unusual Punishment, Equal Protection 15 

Clause or the Right to Travel.  Further, the Court should deny defendant’s motion to 16 

dismiss the other charges in the case aside from the camping ordinance as defendant has 17 

not provided any basis or reason in which to do so.   18 

 19 

 20 


