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           OPINION  

 

INTRODUCTION 

Defendant was arrested on multiple occasions and charged with several offenses, 

including unlawful camping in the City of Portland (City) in violation of Portland City Code 

(PCC) 14A.50.020 (the Ordinance).1  Defendant has filed a demurrer/motion to dismiss the 

charges, contending that the Ordinance, as applied to defendant, violates Article I, section 16, of 

the Oregon Constitution; the Eighth Amendment to the United States Constitution; and the 

Fourteenth Amendment’s Equal Protection Clause. 

                                                           
1 The Ordinance provides that it is “unlawful for any person to camp in or upon public property or public right of 
way” unless otherwise authorized by law.  PCC 14A.50.020B.  “To camp” means “to set up, or remain in or at a 
campsite, for the purpose of establishing or maintaining a temporary place to live.”  PCC 14A.50.20A(1).  A 
“campsite” is defined as “any place where any bedding, sleeping bag, or other sleeping matter, or any stove or fire is 
placed, established, or maintained, whether or not such place incorporates the use of any tent, lean-to, shack, or any 
other structure, or any vehicle or part thereof.”  PCC 14A.50.020A(2).  A violation of the Ordinance is punishable 
by a fine of not more than $100, imprisonment of not more than 30 days, or both.  PCC 14A.50.020C. 
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Defendant contends that the Ordinance violates the constitutional prohibitions against 

cruel and unusual punishment because it punishes her for the status of being homeless.  

According to defendant, such punishment violates Article I, section 16, of the Oregon 

Constitution and the Eighth Amendment under Robinson v. California, 370 US 660 (1962), and 

Powell v. Texas, 392 US 514 (1968).  Defendant contends that strict scrutiny applies to her Equal 

Protection challenge because the Ordinance violates defendant’s fundamental rights to travel and 

assemble.  Finally, defendant contends that the Ordinance is unconstitutionally vague and 

overbroad. 

For the reasons explained in this opinion, the court concludes as follows:  (1) applying 

the Ordinance to defendant does not violate the prohibitions on cruel and unusual punishment in 

Article I, section 16, of the Oregon Constitution and in the Eighth Amendment; (2) the 

Ordinance does not violate the Equal Protection Clause because it is rationally related to 

legitimate governmental interests; (3) strict scrutiny does not apply because the Ordinance does 

not infringe upon defendant’s fundamental rights to travel or assemble; and (4) the Ordinance is 

not unconstitutionally vague or overbroad.  Accordingly, defendant’s demurrer/motion to dismiss 

is DENIED. 

FACTS 

 The parties stipulated to facts relating to defendant’s arrests for purposes of this motion.  

The stipulated facts are set forth in defendant’s reply memorandum at pp. 2-5.  The charges at 

issue stem from defendant’s arrests on the following dates:  May 23, 2014; June 20, 2014; July 

24, 2014; August 7, 2014; August 19, 2014; August 20, 2014; August 22, 2014; September 9, 

2014; October 9, 2014; December 12, 2014; and December 28, 2014.2  Many of the arrests were 

                                                           
2 The stipulated facts include facts relating to citations on December 12, 2014 that are at issue in case nos. 
14VI04508 and 15CR00103, and an arrest on December 28, 2014 that is at issue in case no. 14CR32814.  Those 
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for camping in Chapman Square in downtown Portland. The State does not dispute that 

defendant was homeless at the time of these arrests. 

DISCUSSION AND ANALYSIS 

Cruel and Unusual Punishment—Eighth Amendment and Article I, section 16  

Defendant contends that the Ordinance violates the prohibition on cruel and unusual 

punishment in Article I, section 16, of the Oregon Constitution and the Eighth Amendment.  

Defendant does not present separate arguments under the state and federal constitutions, relying 

instead on the Supreme Court’s decisions in Robinson and Powell in support of her arguments 

under both constitutional provisions. 

In Robinson, the Supreme Court reversed a conviction for violating a California statute 

that made it a crime for a person to be addicted to the use of narcotics. The Court observed that 

the statute did not punish the use of narcotics, the purchase, sale or possession of narcotics, or 

any antisocial or disorderly behavior resulting from the use of narcotics. Nor did the law purport 

to provide or require medical treatment. Rather, the statute made the "status" of narcotic 

addiction a criminal offense, for which the offender may be prosecuted at any time before he 

reforms. As a result, under this law, a person could be continuously guilty of an offense, whether 

or not he had ever used or possessed any narcotics in California, and whether or not he had been 

guilty of any other criminal conduct in the state.  The Court noted that narcotic addiction was "an 

illness which may be contracted innocently or involuntarily," and held that "a state law which 

imprisons a person thus afflicted as a criminal, even though he has never touched any narcotic 

drug within the State or been guilty of any irregular behavior there, inflicts a cruel and unusual 

punishment.”  Robinson, 370 US at 667. 

                                                                                                                                                                                           
cases have not been joined with the present cases, but the parties stipulated that the court’s ruling on defendant’s 
demurrer should apply to those cases as well. 
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In Powell, the successor case to Robinson, the Supreme Court affirmed a conviction for 

being intoxicated in public. Justice Marshall's plurality opinion explained that Robinson did not 

apply because defendant Powell  

“was convicted, not for being a chronic alcoholic, but for being in public while 
drunk on a particular occasion. The State of Texas thus has not sought to punish a 
mere status, as California did in Robinson; nor has it attempted to regulate 
appellant's behavior in the privacy of his own home. Rather, it has imposed upon 
appellant a criminal sanction for public behavior which may create substantial 
health and safety hazards, both for appellant and for members of the general 
public, and which offends the moral and esthetic sensibilities of a large segment 
of the community. This seems a far cry from convicting one for being an addict, 
being a chronic alcoholic, being ‘mentally ill, or a leper.’”   

 
Powell, 392 US at 532 (Marshall, J., plurality) (quoting Robinson, 370 US at 666).  Justice 

Marshall explained that  

“Robinson so viewed brings this Court but a very small way into the substantive 
criminal law. And unless Robinson is so viewed it is difficult to see any limiting 
principle that would serve to prevent this Court from becoming, under the aegis of 
the Cruel and Unusual Punishment Clause the ultimate arbiter of the standards of 
criminal responsibility, in diverse areas of the criminal law, throughout the 
country.” 

 
Id. at 553.  The plurality also rejected the dissent's interpretation of Robinson as precluding the 

imposition of criminal penalties upon a person for being in a condition he is powerless to change. 

Rather,  

“the entire thrust of Robinson's interpretation of the Cruel and Unusual 
Punishment Clause is that criminal penalties may be inflicted only if the accused 
has committed some act, has engaged in some behavior, which society has an 
interest in preventing, or perhaps in historical common law terms, has committed 
some actus reus. It thus does not deal with the question of whether certain 
conduct cannot constitutionally be punished because it is, in some sense, 
‘involuntary’ or ‘occasioned by a compulsion.’" 
 

Id. at 553. 

Justice White concurred in the judgment. In his view, if it could not be a crime to have an 

"irresistible compulsion to use narcotics" in Robinson, then an addict’s use of narcotics would 



 
5 

 

also be beyond the reach of the criminal law.  Id. at 548-49 (White, J., concurring in the result). 

It followed, according to Justice White, that the statute under which Powell was convicted should 

not be applied to a chronic alcoholic who has a compulsion to drink and nowhere but a public 

place in which to do so. "As applied to [such alcoholics] this statute is in effect a law which bans 

a single act for which they may not be convicted under the Eighth Amendment—the act of 

getting drunk." Id. at 551.  However, Justice White did not believe that Powell’s conviction 

violated the Constitution because Powell made no showing that he was unable to stay off the 

streets on the night he was arrested. Id. at 552-53. 

The Powell dissent opined that a criminal penalty could not be imposed on a person 

suffering the disease of chronic alcoholism for a condition—being in a state of intoxication in 

public—which is characteristic of his disease.  Id. at 559 (Fortas, J., dissenting). Contrary to the 

plurality, the dissent read Robinson to mean that "criminal penalties may not be inflicted upon a 

person for being in a condition he is powerless to change."  Id. at 567.  Although the statute in 

Powell differed from the statute in Robinson by covering more than mere status (being 

intoxicated and being found in a public place while in that condition), the dissent nevertheless 

found the same constitutional defect present as in both cases because the defendant was accused 

of being "in a condition which he had no capacity to change or avoid."  Id. at 567-68. 

In Ingraham v. Wright, 430 US 651 (1977), the Supreme Court explained how Robinson 

fits within the Court’s analysis of the Cruel and Unusual Punishment Clause.  Ingraham involved 

the use of corporal punishment in public schools.  The Court first noted that the Eighth 

Amendment’s proscription against cruel and unusual punishment "confirms that it was designed 

to protect those convicted of crimes."  Id. at 664.  In other words, "the primary purpose of [the 

clause] has always been considered, and properly so, to be directed at the method or kind of 



 
6 

 

punishment imposed for the violation of criminal statutes."  Id. at 667 (quoting Powell, 392 US 

at 531-32 (Marshall, J., plurality).  The Court concluded that its Eighth Amendment cases  

“recognize that the Cruel and Unusual Punishments Clause circumscribes the 
criminal process in three ways. First, it limits the kinds of punishment that can be 
imposed on those convicted of crimes; second, it proscribes punishment grossly 
disproportionate to the severity of the crime; and third, it imposes substantive 
limits on what can be made criminal and punished as such.” 
 

Id. at 667 (citations omitted).  The Court stated that the third limitation—the limitation 

recognized in Robinson—was “to be applied sparingly." Id. 

 Oregon appellate courts have addressed Robinson and the substantive limits the Eighth 

Amendment imposes on “what can be made criminal and punished as such” in only a few 

reported cases.  In State v. Caughey, 89 Or App 605 (1988), the trial court imposed an enhanced 

sentence based on its finding that defendant suffered from a severe personality disorder that gave 

him a propensity toward criminal conduct, making him a dangerous offender within the meaning 

of Oregon’s dangerous offender statute, ORS 161.725.  On appeal, defendant argued that 

imposition of an enhanced sentence “punishes the ‘status’ of suffering a severe personality 

disorder and thereby violates the prohibition against cruel and unusual punishment contained in 

Article I, section 16, and the Eighth Amendment.”  Id. at 607, citing Robinson, 370 US 660. 

 The Court of Appeals disagreed, concluding that the statute “does not punish a person for 

having a severe personality disorder.”  Id. at 607.  The court explained that the statute “merely 

reflects the legislative recognition that a person who has a severe personality disorder that causes 

him to commit dangerous crimes is less amenable to rehabilitation.”  Id.  Thus, the court 

concluded, the Oregon legislature “could properly determine that, because he is less likely to be 

rehabilitated during incarceration so that he can be safely released into society, increased 

incarceration time is necessary for the protection of the public.”  Id. 
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 In State v. James, 3 Or App 539 (1970), the Court of Appeals rejected defendant’s 

contention that his 10-year prison sentence for unlawful possession of heroin constituted cruel 

and unusual punishment under Robinson.  The court concluded:  “Robinson is not controlling 

here, because the crime of which defendant stands convicted is not the ‘status crime’ of being a 

narcotics addict, but the crime of unlawful possession of heroin.”  Id. at 540.  

No reported Oregon appellate decision addresses whether the Ordinance, or any 

analogous camping ordinance, violates the substantive limits the Eighth Amendment places on 

what is punishable as a crime.3   

The California Supreme Court addressed the facial validity of the City of Santa Ana’s 

anti-camping ordinance in Tobe v. City of Santa Ana, 892 P2d 1145 (Cal 1995).4  In that case, the 

court held that the anti-camping ordinance was facially valid, but declined to decide whether and 

how it might be unconstitutionally applied.5  The court would not assume that the ordinance 

would be enforced “against persons who have no alternative to ‘camping’ or placing camp 

paraphernalia on public property.”  Id. at 1155, n. 8.  The state assured the court that “a necessity 

defense might be available to ‘truly homeless’ persons and that prosecutorial discretion would be 

exercised.”  Id. 

After Tobe, the California Court of Appeals held in In re Eichorn, 69 Cal App 4th 382, 81 

Cal Rptr 2d 535 (1998), that a defendant charged with violating the City of Santa Ana’s anti-

                                                           
3 Defendant cites Judge Gallagher’s opinion in State v. Wicks, Multnomah County Circuit Court Case Nos. Z711742 
and Z711743 (Sept. 27, 2000).  Judge Gallagher’s opinion is not binding on this court.  With respect, this court 
disagrees with and declines to follow that opinion. 
4 Santa Ana’s ordinance stated that it was “unlawful for any person to camp, occupy camp facilities or use camp 
paraphernalia” in any street, public parking lot, or public area, improved or unimproved.  Tobe, 892 P2d at 1150 
(quoting the ordinance). 
5 The California Supreme Court noted the distinction between a “status” that cannot be punished under the Eighth 
Amendment and a “condition” that causes conduct that is punishable.  892 P2d at 1166.  The court reversed the 
California Court of Appeals’ ruling that the ordinance was unconstitutional on its face because “it is far from clear 
that none [of the defendants] had alternatives to either the condition of being homeless or the conduct that led to 
homelessness and to the citations.”  Id. at 1167. 
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camping ordinance is entitled to raise a “necessity” defense where there was evidence that 

defendant camped in public “because his alternatives were inadequate and economic forces were 

primarily to blame for his predicament.”  69 Cal App 4th at 390.  The court concluded that the 

ordinance, as applied, did not violate the Eighth Amendment under Robinson because the 

defendant could raise a necessity defense.  Id. at 391.6 

Several conclusions follow from the above survey of pertinent case law.  The Ordinance, 

on its face, does not impermissibly punish someone for their homeless status.  For a statue or 

ordinance to be facially unconstitutional, “it must be unconstitutional in all circumstances, i.e., 

there can be no reasonably likely circumstances in which application of the statute would pass 

constitutional muster.”  State v. Sutherland, 329 Or 359, 365 (1999).  See also State v. Christian, 

354 Or 22, 40 (2013) (stating that court’s analysis of a facial challenge to an ordinance “is 

limited to whether the ordinance is capable of constitutional application in any circumstance”). 

Here, the Ordinance punishes conduct—camping on public property—not the status of being 

homeless.  On its face, it can be applied in a constitutional manner.  For example, the Ordinance 

prohibits people who are not homeless from camping on public property.  Thus, it does not, on 

its face, impermissibly punish individuals based on their homeless status.  

Whether the Ordinance, as applied, impermissibly criminalizes conduct that is the 

unavoidable consequence of being involuntarily homeless is a more difficult question.  A 

majority of the Supreme Court has never adopted the views of the Powell dissenters or Justice 

White’s concurrence.  Instead, the Court subsequently noted that the Eighth Amendment’s 

limitation on punishing “status” is “to be applied sparingly.”  Ingraham, 430 US at 667.  The 

                                                           
6 The “necessity” defense under California law is virtually identical to the “choice of evils” defense available under 
Oregon law in some cases.  See Eichorn, 69 Cal App 4th at 389 (listing elements of California’s “necessity” 
defense); ORS 161.200; State v. O’Neill, 256 Or App 537, 540-41 (2013) (listing elements of Oregon’s “choice of 
evils” defense). 
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appellate courts in Oregon and other courts have generally applied Robinson sparingly, declining 

to extend it to preclude states or local governments from criminalizing conduct that is derivative 

of status.  

Defendant cites one reported appellate decision, Jones v. City of Los Angeles, 444 F3d 

1118 (9th Cir 2006), vacated 505 F3d 1006 (2007), in support of her position.  That opinion, by a 

divided panel, was subsequently vacated by the Ninth Circuit.  Thus, the panel opinion has no 

precedential value.  United States v. Joelson, 7 F3d 174, 178 n 1 (9th Cir 1993) (stating that a 

vacated panel opinion “has no precedential value” but may be considered for its persuasiveness). 

Moreover, as the dissent in Jones points out, the vacated majority opinion was contrary to prior 

Ninth Circuit precedent.  Jones, 444 F3d at 1145 (Rymer, J., dissenting), citing United States v. 

Ayala, 35 F3d 423 (9th Cir 1994); United States v. Kidder, 869 F2d 1328 (9th Cir 1989); and 

United States v. Ritter, 752 F2d 435 (9th Cir 1985). And as the dissent further noted, “[n]either 

the Supreme Court nor any other circuit court of appeals has ever held that conduct derivative of 

a status may not be criminalized.” Jones, 444 F3d at 1139 (Rymer, J., dissenting).  

The federal district court opinions on this issue have generally held that similar municipal 

camping ordinances do not violate the Eighth Amendment.  See, e.g., Ashbaucher v. City of 

Arcata, 2010 US Dist LEXIS 126627, *41 (ND Cal 2010) (holding that Eighth Amendment 

“does not prohibit ordinances that criminalize conduct such as sleeping or camping outside even 

though such conduct is beyond each Plaintiff’s control because they are homeless”); Lehr v. City 

of Sacramento, 624 F Supp 2d 1218 (ED Cal 2009) (holding that Sacramento’s anti-camping 

ordinance does not impermissibly punish homeless status); Joyce v. City & County of San 

Francisco, 846 F Supp 843 (ND Cal 1994) (holding that, even if homelessness is a status, 

criminalizing acts of sitting, lying or sleeping on public streets does not violate the Eighth 
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Amendment).  But see Pottinger v. City of Miami, 810 F Supp 1551 (SD Fla 1992) (holding that 

arresting homeless individuals for harmless, involuntary conduct may violate the Eighth 

Amendment).7 

Both parties cited a civil case, Anderson v. City of Portland, 2009 US Dist LEXIS 67519 

(D Or 2009), that presented a similar constitutional challenge to the Ordinance.  The plaintiffs in 

Anderson brought a civil rights action under 42 USC § 1983, alleging that the Ordinance as 

applied to the homeless plaintiffs violated the Eighth Amendment.  The court denied the City’s 

motion to dismiss, concluding that 

“plaintiffs adequately state a claim under the Eighth Amendment, in that they 
allege that the City's enforcement of the anti-camping and temporary structure 
ordinances criminalizes them for being homeless and engaging in the involuntary 
and innocent conduct of sleeping on public property. Given that plaintiffs bring an 
as-applied challenge, precisely when, where and how the City enforces the anti-
camping and temporary structure ordinances requires development of the facts.” 
 

2009 US Dist LEXIS 67519 at *20.  In a later proceeding in the same case, the court denied 

plaintiffs’ motion for summary judgment, concluding: 

“Given the legitimate governmental interests of safety and sanitation cited by 
defendants and the differing interpretations that result from the summary of 
citations and the manner of their enforcement, plaintiffs do not establish, as a 
matter of law, that defendants' enforcement actions criminalize status as opposed 
to conduct in violation of the Eighth Amendment.” 
 

2011 US Dist LEXIS 140728 at *9. 

This court agrees with the Anderson court’s observation that development of the facts 

regarding enforcement of the Ordinance as to defendant would be helpful in analyzing 

                                                           
7 Defendant cites two other district court opinions in support of the proposition that the Eighth Amendment forbids 
criminalizing conduct derivative of status, Goldman v. Knecht, 295 F Supp 897 (D Colo 1969); and  Wheeler v. 
Goodman, 306 F Supp 58 (WD NC 1969), vacated on other grounds by 401 US 987 (1971).  In both cases, the 
courts struck down laws that expressly criminalized the status of being a “vagrant” while recognizing that the 
statutes would have been constitutional if they had instead criminalized conduct. Goldman, 295 F Supp at 908; 
Wheeler, 306 F Supp at 64. 
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defendant’s as-applied Eighth Amendment challenge.  Even assuming, without deciding, that the 

Eighth Amendment prevents the City from criminalizing derivative conduct that is an 

unavoidable consequence of a defendant’s involuntary homeless status, dismissing the charges 

against this defendant is not required.  If defendant presents evidence that her homelessness was 

involuntary and that camping in a public place was an unavoidable consequence of that status, 

she would be entitled to have the jury consider a “choice of evils” defense to the charges.8  

Because that defense is potentially available, this court concludes, as the California Court of 

Appeals concluded in Eichorn, that the Ordinance, as applied, does not unconstitutionally punish 

defendant for her homeless status in violation of the constitutional proscriptions against cruel and 

unusual punishment. 

Equal Protection and the Fundamental Rights to Travel and Assemble—14th Amendment 

 Defendant contends that the Ordinance impermissibly infringes upon her fundamental 

right to travel, and is therefore subject to strict scrutiny under the Equal Protection Clause.  

Although not expressly listed in the Constitution, “a right of interstate travel undoubtedly exists.”  

State v. Berringer, 234 Or App 665, 671 (2010).  A law that infringes on the right to travel “must 

be supported by a compelling justification.”  In re Marriage of Fedorov, 228 Or App 50, 66 

(2009), citing Shapiro v. Thompson, 394 US 618, 634 (1969).  As the Court of Appeals has 

noted, the constitutional source of the right to travel “has never been identified definitively” and 

its contours “are as vague as its source.”  Berringer, 234 Or App at 672.  Nevertheless, the Court 

of Appeals has held that “the right to travel intrastate is a right protected from discriminatory 

                                                           
8 Under Oregon law, the “choice of evils” defense applies when there is evidence that:  (1) defendant’s conduct was 
necessary to avoid a threatened injury; (2) the threatened injury was imminent; and (3) it was reasonable for the 
defendant to believe that the threatened injury was greater than the potential injury of her illegal actions.  State v. 
O’Neill, 256 Or App at 541; ORS 161.200. 
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regulation to the same extent” as the right to travel interstate.  Josephine Co. Sch. Dist. v. OSAA, 

15 Or App 185, 196 (1973). 

 Generally, courts have held that laws imposing residence requirements (or otherwise 

distinguishing between residents and nonresidents) impermissibly discriminate against 

nonresidents in violation of their right to travel.  See Berringer, 234 Or App at 672-73 

(summarizing cases).  However, the right to travel does not “endow citizens with a ‘right to live 

or stay where one will.’"  Tobe, 892 P2d at 1165.   Moreover, the recognition of a 

constitutionally-protected right to travel “does not impose on a state or governmental subdivision 

the obligation to provide its citizens with the means to enjoy that right.”  Id.  

Here, as in Tobe, the Ordinance on its face does not impermissibly discriminate between 

residents and nonresidents.  Nor does it discriminate between homeless and non-homeless 

individuals.  The Ordinance has no impact on the right to travel except insofar as individuals, 

homeless or otherwise, might be discouraged from traveling to the City because camping in 

public places within the City is prohibited. That is not enough to show that the Ordinance 

impermissibly infringes upon the right to travel.  For the reasons articulated by the California 

Supreme Court in Tobe, this court concludes that the Ordinance does not infringe upon 

defendant’s fundamental right to travel. 

Defendant further contends that strict scrutiny applies because the Ordinance violates her 

fundamental right to freedom of assembly. The Oregon Supreme Court recently held in State v. 

Babson, 355 Or 383 (2014), that a Legislative Administration Committee guideline prohibiting 

overnight use of the steps of the state capitol building did not violate anyone’s constitutional 

right to freedom of assembly.  The court explained that the guideline’s restriction on overnight 

use of the capitol steps “is not, by its terms, directed at assembling, instructing representatives, or 
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applying for the redress of grievances.  Nor does the text of the guideline expressly or obviously 

include those rights as an element or proscribed means of causing a targeted harm.”  Id. at 430. 

The same is true here:  the Ordinance is directed at camping in public places, not 

assembling, and it does not include assembling as an element or proscribed means of causing the 

targeted harm—camping.  Under Babson, the Ordinance does not violate defendant’s right to 

freedom of assembly. 

Because strict scrutiny does not apply, the Ordinance will satisfy the Equal Protection 

Clause as long as it is rationally related to a legitimate governmental interest.  Defendant does 

not contend that the Ordinance violates the Equal Protection Clause under the rational basis test. 

Because the Ordinance is rationally related to the City’s legitimate interests in protecting and 

preserving public health, safety and welfare, it does not violate the Equal Protection Clause. 

Vagueness and Overbreadth 

 Defendant contends that the Ordinance is unconstitutionally vague and overbroad.  In 

City of Portland v. Johnson, 59 Or App 647 (1982), the Court of Appeals held that an earlier 

version of the City’s anti-camping ordinance was not unconstitutionally vague or overbroad.  

With respect to the overbreadth challenge, the court noted that, although the ordinance’s 

“definition of ‘campsite’ is indeed very broad, we must construe the definition in light of the 

entire ordinance in order to effectuate the intent of the City Council.”  Id. at 650.  The version of 

the ordinance in effect at that time included a statement of purpose—prohibiting campsites 

established “for the purpose of maintain a temporary place to live” (Id.)—that is now part of the 

definition of “campsite” in the current version of the ordinance. 

The Court of Appeals read that statement of purpose into the definition of “campsite” and 

concluded that the ordinance, so construed, was “not intended to prohibit the type of activities 
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that defendant contends are now prohibited by the ordinance, such as picnicking on a blanket in a 

park, waiting in line for tickets while wrapped on a blanket or watching the Rose Festival parade 

from a cot or blanket.”  Id.  The court further concluded that the ordinance was not 

unconstitutionally overbroad because the court “cannot find a ‘constitutionally protected ground’ 

that is invaded by this ordinance, despite defendant’s imaginative attempts to identify rights that 

it may impinge upon.”  Id. 

Defendant contends that Johnson is not controlling here because the Oregon Supreme 

Court’s decision in State v. Ausmus, 336 Or 493 (2003) changed the law.  In Ausmus, the court 

held that one subsection of the disorderly conduct statute was unconstitutionally overbroad 

because the statute on its face prohibited “congregating with others in a manner that does not 

cause harm.”  Id. at 507.  The Supreme Court later clarified that, in general, Oregon courts “will 

not consider a facial challenge to a statute on overbreadth grounds if the statute’s application to 

protected speech is not traceable to the statute’s express terms.”  State v. Illig-Renn, 341 Or 228, 

236 (2006).  The court further explained that “courts may invalidate a statute for facial 

overbreadth only if the statute proscribes a substantial amount of protected conduct in relation to 

its legitimate sweep.”  Id. at 238. 

 Here, defendant contends that the Ordinance “proscribes a substantial amount of 

protected conduct”—specifically, defendant’s rights to assemble, travel and associate.  However, 

the Court of Appeals in Johnson rejected that argument, concluding that Portland’s anti-camping 

ordinance did not infringe upon any constitutionally-protected conduct.  The Ordinance on its 

face prohibits camping, not assembling, traveling or association.  Any infringement on 

constitutionally-protected conduct resulting from the application of the Ordinance would not be 

traceable to its express terms.  Ausmus and Illig-Renn did not change the law in any way that 
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overrules or undermines Johnson.  Under Johnson (which is binding on this court), the 

Ordinance is not unconstitutionally overbroad. 

 With respect to defendant’s contention that the Ordinance is unconstitutionally vague, the 

Court of Appeals in Johnson concluded otherwise.  The court held that Portland’s anti-camping 

ordinance was not unconstitutionally vague because it was “sufficiently specific that it does not 

leave the determination of the law to the ‘uncontrolled discretion’ of judges and juries, or invite 

‘standardless and unequal application of penal laws, contrary to article I, section 20 of the 

Oregon Constitution.’”  Johnson, 59 Or App at 651 (citations and internal quotes omitted). 

Defendant contends, despite the court’s holding in Johnson, that the Ordinance is 

unconstitutionally vague under current law because it prohibits setting up or remaining in a 

campsite “for the purpose of establishing or maintaining a temporary place to live” without 

defining what is meant by “a temporary place to live.”   

A law may be unconstitutionally vague “if it gives the police, the prosecutor, or the court, 

uncontrolled or unbridled discretion to punish defendants or to decide what is prohibited, or fails 

to inform persons subject to it of what conduct on their part will render them liable.”  State v. 

Rogers, 352 Or 510, 527 (2012), citing Illig-Renn, 341 Or at 238-42.  A criminal statute “need 

not define an offense with such precision that a person in every case can determine in advance 

that specific conduct will be within the statute’s reach.”  Illig-Renn, 341 Or at 239, quoting State 

v. Graves, 299 Or 189, 195 (1985).  Only a “reasonable degree of certainty” is required. Id.  The 

“fair warning” requirement is satisfied if the challenged law would “give the person of ordinary 

intelligence a reasonable opportunity to know what is prohibited so that he may act accordingly.” 

Illig-Renn, 341 Or at 241, quoting Grayned v. City of Rockford, 408 US 104, 108 (1972)     
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In addition, a law may be unconstitutionally vague “if it either contains no identifiable 

standard, or employs a standard that relies on the shifting and subjective judgments of the 

persons who are charged with enforcing it.”  Illig-Renn, 341 Or at 240, citing Kolender v. 

Lawson, 461 US 352, 358 (1983), and City of Chicago v. Morales, 527 US 41, 62 (1999).  A 

statute is not unconstitutionally vague if, by its terms, it “leaves nothing to the ad hoc judgment 

of the individual police officer, judge, or jury but instead, invokes ascertainable standards from 

an outside source, i.e., the substantive laws of this state.”  Illig-Renn, 341 Or at 240.  The fact 

that police officers have discretion in deciding whether or not to arrest someone for violating the 

law does not make a law unconstitutionally vague if the statute itself is not the source of that 

discretion.  Illig-Renn, 341 Or at 239, n 5. 

 As noted above, the Court of Appeals held in Johnson that Portland’s anti-camping 

ordinance is not unconstitutionally vague.  That conclusion is binding on this court.  Defendant’s 

only arguments for reaching a contrary result in this case are (1) the Ordinance is 

unconstitutionally vague under the subsequent Supreme Court decision in Morales; and (2) 

Multnomah County’s recent decision to suspend enforcing the Ordinance to ensure the accuracy 

of a “homeless street count” demonstrates unconstitutional “haphazard, standardless 

administration of the law.” 

The Supreme Court’s decision in Morales does not undermine the Court of Appeals’ 

decision in Johnson.   Portland’s anti-camping ordinance is different from the Chicago “Gang 

Congregation Ordinance” found to be unconstitutionally vague in Morales.  Chicago’s ordinance 

applied to people who the police believed to be “criminal street gang members” who loitered in 

any public place for no apparent purpose.  Morales, 527 US at 47 (listing the predicates of an 

offense under Chicago’s ordinance). The Supreme Court noted that Chicago’s ordinance 
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“contains no mens rea requirement, and infringes on constitutionally protected rights.”  Id. at 55.  

The Court explained that “the vagueness that dooms [Chicago’s] ordinance is not the product of 

uncertainty about the normal meaning of ‘loitering,’ but rather about what loitering is covered by 

the ordinance and what is not.”  Id. at 57.  In short, Chicago had “enacted an ordinance that 

affords too much discretion to the police and too little notice to citizens who wish to use the 

public streets.”  Id. at 64. 

The Ordinance here—unlike Chicago’s ordinance—contains a mens rea requirement.  

Setting up or remaining in a campsite violates the Ordinance only if a person engages in that 

conduct “for the purpose” of establishing or maintaining a temporary place to live. This refers to 

the person’s intent.  Making a criminal violation hinge on a person’s intent invokes ascertainable 

standards from substantive criminal laws.  See ORS 161.085(7) (defining “intentionally” or 

“with intent” for purposes of the criminal code).  That is permissible under Illig-Renn, 341 Or at 

240. 

Unlike Chicago’s ordinance, Portland’s ordinance does not infringe upon any 

constitutionally-protected rights, as explained above, and it prohibits remaining in a specific 

public place (a campsite) only for a specific purpose—the purpose of establishing or maintaining 

a temporary place to live.  The Ordinance does not suffer from the same uncertainty that doomed 

Chicago’s ordinance in Morales.  There is no uncertainty about what camping is covered by the 

Ordinance and what camping is not—all camping is covered.  It is true that police officers have 

discretion in determining whether to arrest someone who violates the Ordinance.  But that is 

permissible under Illig-Renn, 341 Or at 239, n 5, because the Ordinance itself is not the source of 

the police’s discretion.   
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The Court of Appeals’ conclusion in Johnson that the Ordinance is not unconstitutionally 

vague is binding on this court.   Subsequent Oregon and United States Supreme Court decisions 

have not overruled or undermined Johnson.  A person of ordinary intelligence would know from 

the plain meaning of the words used in the Ordinance that camping in public is prohibited by the 

Ordinance.   

The fact that elected officials can temporarily suspend enforcement of the Ordinance to 

get an accurate count of homeless people living in Portland does not make the Ordinance 

unconstitutionally vague or overbroad.  Under Johnson, Illig-Renn, and the cases cited in those 

opinions, the Ordinance is not unconstitutionally overbroad or vague.  

CONCLUSION 

 Homelessness is a serious problem in Portland and other communities across the nation.  

Every day, homeless men, women, and children struggle to find food, shelter, clothing, a safe 

place to sleep.  For many people, these basic human needs—many would call them basic human 

rights—are not being met.  The underlying causes of homelessness—poverty, mental illness, 

drug and alcohol addiction, among others—are often left unaddressed as public policymakers 

attempt to deal with limited resources, increasing demands for public services, and constituents 

concerned about “livability” and the effect homelessness has on local businesses, property 

values, and our community. 

 The City’s anti-camping ordinance is not the solution to this complex problem.  Arresting 

people who are struggling to survive in the streets just because they have no place else to go is 

not the answer.  We must do better than that.  But determining the best ways to address this 

difficult problem is the job of public policymakers, not the courts. This court’s only role is to 
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decide whether the City’s anti-camping ordinance violates defendant’s constitutional rights in 

any of the ways she contends.  

For the reasons stated in this opinion, based on the record developed at this stage of the 

proceedings, the court concludes that the Ordinance, as applied to defendant, does not violate 

Article I, section 16, of the Oregon Constitution, nor does it violate the Eighth Amendment or 

the Equal Protection Clause of the Fourteenth Amendment.  The court further concludes that the 

Ordinance is not unconstitutionally vague or overbroad.  Accordingly, defendant’s 

demurrer/motion to dismiss is DENIED. 

Dated:  ____________________.        
       

 
       _____________________________ 

Stephen K. Bushong 
Circuit Court Judge 

Signed: 2/5/2015 08:30 AM


