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Page  1 – COMPLAINT 

PORTLAND CITY ATTORNEY’S OFFICE 
1221 SW 4TH AVENUE, RM. 430 

PORTLAND, OREGON 97204 
TELEPHONE: (503) 823-4047 

FAX: (503) 823-3089 
 

 

 

 

IN THE CIRCUIT COURT OF THE STATE OF OREGON 
 

FOR THE COUNTY OF MULTNOMAH 
 
CITY OF PORTLAND, an Oregon municipal 
corporation, 
 
  Plaintiff, 
 
 v. 
 
EVERGREEN FREEDOM FOUNDATION, 
dba FREEDOM FOUNDATION, a nonprofit 
organization, and LABORERS’ LOCAL 483, 
a labor organization, 
 
  Defendants. 

 Case No.  
 
 
COMPLAINT 
 
Action under ORS 192.450 and ORS Chapter 28 
(Uniform Declaratory Judgment Act) 
 
(Not Subject to Mandatory Arbitration) 
 
Fee Authority:  ORS 21.135(1),(2)(g) 
Fees deferred at filing pursuant to ORS 20.140 
 

Plaintiff alleges: 

1.  

Plaintiff (hereinafter “Portland” or “City”) is a municipal corporation duly organized and 

existing under the laws of the State of Oregon. 

2.  

Defendant Evergreen Freedom Foundation dba Freedom Foundation (“Freedom 

Foundation”) is a nonprofit organization doing business in the State of Oregon.  Defendant 

Laborers’ Local 483 is a labor organization that represents employees in several classification 

specifications at the City of Portland.  Laborers’ Local 483 (“Laborers”) is the exclusive 

representative for employees in these classification specifications.  

3.  

On or about August 14, 2017, Defendant Freedom Foundation by and through their 

Policy Analyst, Ben Straka, submitted a request to the City of Portland on the City of Portland’s 

Uniform Public Records Request Form via the City software public records request program, 

10/26/2017 4:44:28 PM
17CV47002
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GovQA.  Defendant Freedom Foundation requested disclosure of the “names of all City of 

Portland employees who are represented by Laborers, excluding Seasonal Maintenance Workers 

and Recreation Employees.”  

4.  

On or about September 14, 2017, Laborers sent a letter to the Bureau of Human 

Resources Director objecting to the release of any information to third parties about the names 

and other information of bargaining unit employees represented by them.  Specifically, Laborers 

contended that: (1) disclosure of the information would affect the working conditions of union 

members and required bargaining; (2) disclosure of any private information violates the privacy 

rights of its members; (3) disclosure of such information violates the terms of the collective 

bargaining agreement as such information could only be disclosed to the union acting as the 

bargaining representative; and (4) disclosure of such information will assist the Freedom 

Foundation with interfering with its administration.  See Exhibit A.  

5.  

On or about September 28, 2017, Laborers sent a second letter, this time to Heidi Brown, 

Senior Deputy City Attorney for the City of Portland.  In that letter, Defendant Laborers 

contended that release of membership status by the City would provide unlawful assistance to a 

labor organization, that it would assist an outside organization with interfering with the 

bargaining relationship with Laborers, and that it would constitute direct dealing.  See Exhibit B.  

6.  

On or about September 27, 2017, attorney Brown sent a response to Defendant Freedom 

Foundation’s public records request via GovQA denying the request as exempt from disclosure 

asserting ORS 192.502(2) and ORS 192.502(9) incorporating ORS 243.672 (unfair labor 

practice) as the basis for denial.  Brown included in the denial that Defendant Freedom 

Foundation could review the collective bargaining agreements with Laborers, noting that such 

agreements are located on the City’s website, and could request the names of employees covered 
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by those classifications.  Brown then stated that the City would not identify which employees are 

dues’ paying members and those who are fair share and therefore not union members.  No 

further public records request was submitted by Defendant Freedom Foundation. 

7.  

On or about October 5, 2017, the City of Portland received notice that Defendant 

Freedom Foundation petitioned the Multnomah County District Attorney to order the City to 

produce the requested documents.   

8.  

On October 11, 2017, the City submitted through its City Attorney’s office, a written 

statement in reply to the Defendant Freedom Foundation’s petition, setting out the City’s reasons 

as to why the requested documents were exempt from disclosure.  Defendant Laborers also 

submitted arguments to the Multnomah County District Attorney against the release of the records.  

9.  

On or about October 13, 2017, the District Attorney issued an order on the petition of 

Defendant Freedom Foundation, ordering that the City release the records to Defendant Freedom 

Foundation.  See Exhibit C.   

10.  

On October 20, 2017, the City sent written notice to the District Attorney and Defendant 

Freedom Foundation informing them of the City’s intent to institute proceedings as provided 

under ORS 192.450 and ORS 192.460. 

CLAIM FOR RELIEF 

11.  

The City incorporates by reference paragraphs 1-10, above. 

12.  

This is an action for declaratory judgment pursuant to ORS chapter 28 and ORS 192.450 

and ORS 192.460. 
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13.  

A present and actual controversy exists between the parties in that Defendant Freedom 

Foundation contends it is entitled to disclosure of the requested documents under the terms of the 

Oregon Public Records Law (ORS 192.410 et seq.), and Defendant Laborers contends that it 

violates the personal privacy of their members to disclose membership status and that it is an 

unfair labor practice for the City to disclose the information.  The City contends that the 

requested documents are exempt from disclosure.  

14.  

The City seeks a declaration that the documents ordered produced by the District 

Attorney are exempt from disclosure under ORS 192.502(2) personal privacy and/or ORS 

192.502(9)(a) prohibited or restricted or otherwise made confidential or privileged under ORS 

243.672. 

NOW THEREFORE, Plaintiff City of Portland prays for judgment as follows: 

1.   Finding and declaring that the documents ordered produced by the District 

Attorney are exempt from disclosure and therefore protected from disclosure to Defendant 

Freedom Foundation, its agents, employees or other third parties; 

2.   Finding and declaring Plaintiff to be the prevailing party;  

3.   Awarding plaintiff its reasonable costs and disbursements incurred herein; and 

4.   Awarding plaintiff such other relief as the Court deems just and equitable. 

DATED:  October 26, 2017 

Respectfully submitted, 
 
 
 
/s/ Heidi K. Brown 
Heidi K. Brown, OSB No. 922410 
heidi.brown@portlandoregon.gov  
Senior Deputy City Attorney 
Attorney for Plaintiff 
 

mailto:heidi.brown@portlandoregon.gov
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VIA EMAIL

Ms. Anna Kanwit Ms. Natasha Cavender

Director, Bureau of Human Resources Assistant to HR Director
City of Portland City of Portland
1120 SW 5th ^404 1120 SW 5th #404
Portland OR 97204 Portland OR 97204

Re: Laborers' Local 483

Dear Mms. Kanwit and Cavender:

Our office represents Laborers' Local 483.

It is our understanding that some outside group of some individual has requested private information
regarding the names and other information of members of the bargaining unit represented by Local 483.
The Union strenuously and vigorously objects to the City providing any such information to any third

parties.

First, the City has an obligation to bargain and meet and confer with Local 483 before disclosing any
information. The disclosure affects the working conditions of the Union's members and no disclosure
should be made without first attempting to bargain over this issue.

Second, the disclosure of any private information would violate the privacy rights of the members.

Third, the disclosure of any such information would violate our agreement with the City of Portland.
Because the Union is the exclusive representative and for other reasons, under the terms of our agreement

the City cannot disclose any information to third parties. Such information can only be disclosed to the
Union acting as the bargaining representative.

Fourth, there is considerable evidence of outside interference with Local 483's representational
responsibilities. We believe that if the City provides any assistance to those organizations, it will further
interfere with any potential election which may occur in that bargaining unit.

For these reasons, the City should not provide any information to any outside organizations or any
employee in the bargaining unit without the agreement of Local 483.

LOS ANGELES OFFICE SACRAMENTO OFFICE HONOLULU OFFICE
800 Wilshire Boulevard. Suite 1320 428 J Street, Suite 520 Union Plaza

Los Angeles, CA 90017-2607 Sacramento, CA 95814-2341 1136 Union Mal^Suite 402 Page 1 Of 3
TEL 213.380.2344 FAX 213.443,5098 TEL 916.443.6600 FAX 916.442.0244 Honolulu, HI 96813-4500

TEL 808.528.8880 FAX 808.528.8881
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Would you please have your appropriate legal representative contact me about this.

Sincerely,

A/ D^/U /). Ke^e4^U

David A. Rosenfeld

DAR:kk
opeiu29 afl-cio(l)

1\934035
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bcc: Mr. Farrell Richartz
Mr.GregA.Held
Mr. Bob Abbott
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Ms. Heidi K. Brown

Sr. Deputy City Attorney
City Attorney's Office
City of Portland
1221 S.W. 4th Avenue, Suite 430
Portland, OR 97204

Re: Laborer's 483 and the City of Portland

Dear Ms. Brown:

It is the position of Local 483 that the City cannot release names of persons in the bargaining unit and
other information without bargaining with the Union because this impacts privacy concerns and work
issues regarding the bargaining unit. When someone asks for something regarding a specific bargaining
unit, that impacts the bargaining unit and cannot be done without bargaining with the Union over the
decision and effects to release the information.

It is reported that an outside group is sponsoring the request. The group is a labor organization because it
is organized in part to represent tis members with respect to their terms and conditions of employment.
Any assistance to that organization (named erroneously the Freedom Foundation) would be unlawful
assistance to a labor organization. We believe that assisting an outside organization or another person to
interfere with the bargaining relationship is an unfair labor practice. They can do that on their own, but
without the assistance of the City

We have not seen the specific request, but understand that there is one pending. As a result, we are only
able to state that providing anything beyond the names of the employees, the job classifications and
salaries is impermissible. We object to giving out any information. Addresses and contact infonnation
are plainly private and subject to heightened and substantial privacy concerns.

The current Agreement between Local 483 and the one which has been tentatively agreed to provides
that the Union is the exclusive representative of the employees. As a result, providing any information to
others violates that exclusive representation. In effect, it's a form of direct dealing. Moreover, in effect,

it is unlawful and improper assistance of other parties. Article I of the Agreement provides Local 483 is

LOS ANGELES OFFICE
SOOWilshire Boulevard, Suite 1320

Los Angeles, CA 90017-2607
TEL 213.380.2344 FAX 213.443.5098

SACRAMENTO OFFICE
428 J Street, Suite 520

Sacramento, CA 95814-2341
TEL 916.443.6600 FAX 916.442.0244

HONOLULU OFFICE
Union Plaza

1136 Union Mail, Suite 402
Honolulu, HI 96813-4500

TEL 808.528.8880 FAX 808.528.8881
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the exclusive representative of the employees in the bargaining unit. The city cannot deal with any other
person or entity with respect to that unit.

Sincerely,

A/ D^/U /1. KC^M^U

David A. Rosenfeld

DAR:kk
opeiu29 afl-cio(l)

143926\935171
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ROD UKDERHILL, District Attorney for Multnomah County

600 County Courthouse • Portland, Oregon 97204 a 503 988-3162 < FAX 503 988-3643
www.mcda.us

October 13, 2017
Ben Straka
Freedom Foundation
P.O. Box 18146
Salem, Oregon 97305

Heidi Brown
Senior Deputy City Attorney
City Attorney's Office
1221 S.W. Fourth Avenue, Suite 430
Portland, Oregon 97204

Re '• Petition of Ben Straka. on behalf of fhe Freedom Foundation, requesting a list of
members of Laborers' Local 483 represented city emuloyees

Dear Mr. Straka and Ms. Brown:

In his public records petition, dated October 4, 2017, petitioner Ben Straka, on behalf of
the Freedom Foundation, requests that this office order the City of Portland to disclose the
following records:

the names of all City of Portland employees who are represented by
Laborers' Local 483, excluding Seasonal Maintenance Workers and

Recreation Employees.

The city denied petitioner's request, asserting that the names are exempt from disclosure
by operation of ORS 192.502(2), the personal privacy exemption, and ORS 192.502(9) to the
extent it incorporates the unfair labor practices prohibitions ofORS 243.672(1).

In addition to the submissions from the Freedom Foundation and the city, we have also
received a letter, from counsel on behalf .of Laborer's 483 supportmg the city's position that
disclosure of these records would be an unfair labor practice under Oregon law.

For the reasons discussed below, we conclude that petitioner is entitled to the records he
seeks.

DISCUSSION

A. Information of a Personal Nature - ORS 192.5020^

ORS 192.502(2) exempts from disclosure

Information of a personal nature such as but not limited to that kept in a personal,
medical or similar file, if public disclosure would constitute an imreasonable
invasion of privacy, unless the public interest by clear and convincing evidence
requires disclosure m the particular instance. The party seeking disclosure shall

EXHIBIT C
Page 1 of 3
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have the burden of showing that public disclosure would not constitute an
unreasonable invasion of privacy.

Any claim of exemption under this section must be individualized to the person affected
by the disclosure. Mail Tribune v. Winters, 236 Or App 91 (2010). The city, correctly, observes
that we have not required an individualized determination, in the context of medical information.
See, Petition of Hinkle for The Oregonian, MCDA PRO 05-03 (2005) ("Disclosure of any
medical mformation is presumptively an unreasonable invasion of privacy.") We have not
previously extended this rational beyond the reahn of medical information and decline to do so
in this case. Certain union members are indeed proud and public about their union membership
whereas others may wish to keep it private. This varying response is precisely what motivates the
requirement of an individualized basis for non-disclosure.

The city asserts anticipated harassment of union members by the Freedom Foundation as
justification for withholding the list of names. We have previously ordered names of non-union
members released to union organizers despite generalized employee concerns about harassment
and retaliation by union organizers. Petition of Driesch for IUOE Local 701, MCDA PRO 06-08
(2006) (employee records of non-union city contractors ordered released to union organizers
despite expressed concerns of harassment); Petition of Barbara Diamond, M.CDA PRO 97-02
(1997) (request for information about substitute teachers made by a teachers union made in the
lead-up to a strike). We cannot in good faith reach a different result simply because it is a union
that now objects to the information bemg released.

The city has informed us that fifteen employees provided reasons why disclosure would
particularly violate their privacy. We have not reviewed these asserted individualized bases for
exemption because petitioner has agreed, without conceding that these names are actually
exempt under the public records law, that the city may withhold these fifteen names at this time.

In addition to the city's arguments, counsel for Laborer's 483 asserts that the city is
contractually obligated to release these names only to the employees' authorized representative
(Laborer's 483). Whether accurate or not, and we express no opinion on that question, the city
may not supersede state law by contract Guard Publishing v. Lane County School Dist., 310 Or
32 (1990) ("Disclosure is the norm; exclusion is the exception that must be justified by the public
body. Nor may a public body exempt public records from disclosure simply by promising the
contributor confidentiality.") The terms-of the city's agreement with Laborer's 483 are irrelevant
to the public records analysis.2

B. Unfair Labor Practice - ORS 243.672m / 192.502f9)

ORS 192.502(9) exempts from disclosure

Public records or information the disclosure of which is prohibited or restricted or
otherwise made confidential or privileged under Oregon law.

1 We take petitioner's concession in the spirit it was offered: to expedite consideration of the matter at hand'and as a

good faith point of compromise. We note that any subsequent proceedings in this matter in the circuit court would

be considered de novo and the parties would not be bound by positions taken or arguments made before this office.

2 Because we find that the city has not established an individualized basis for non-disclosure, evaluation of the

public interest is not triggered and, accordingly, we may not consider whether providing these names to petitioner is

in the public interest.

EXHIBIT C
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The city anticipates that the Freedom Foundation will use these names in an attempt to
convince members to leave the union. As such, it asserts that providing these names would
constitute an unfair labor practice in violation of various provisions of ORS 243.672(1),
including the requirement that the city not "interfere with or assist in the formation, existence or
administration of any employee organization." We disagree.

If the records at issue are not exempt under ORS 192.502(2) then disclosure is required
by state law. See, OHSU v. Oregoman, 278 Or App 189 (2016) ("if the information is not
otherwise exempt from disclosure under the [public records law], its disclosure is 'required by7
ORS 192.420" and thereby not subject to HPAA). The provisions of ORS 243.672(1) nowhere
expressly make any particular records confidential and we decline to read m such an exemption.

Colby v. Gunson, 224 Or App 666, 676 (2008) ("if there is a plausible construction of a statute
favoring disclosure of public records, that is the construction that prevails.") And if disclosure is
required by law, it would be perverse to conclude that complying with a legally mandated
obligation is an unfair labor practice.

ORDER

Accordingly, the petition is granted. The City of Portland is ordered to promptly disclose
the requested records with the exception of the names of the fifteen employees who asserted
individualized basis for nondisclosure. This disclosure is subject to payment of fees to the city, if
any, not exceeding the actual cost in making the information available.

Very truly yours,

ROD UNDERH&JL
District Attorney

Multnomah County, Oregon

17-44

Notice to Public Agency

Pursuant to ORS 192.450(2), 192.460, and 192.490(3) your agency may .become liable to pay
petitioner's attorney's fees in any court action arising from this public records petition
(regardless whether petitioner prevails on the merits of disclosure in court) if you do not comply
with this order and also fail to issue within seven days formal notice of your intent to initiate
court action to contest this order, or fail to file such court action within seven additional days

thereafter.
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