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STATEMENT OF THE CASE
A.

Nature of the Proceeding and the Relief Sought
The dispositive question in this case is whether an arbitration award

reinstating a City of Portland ("City") police officer who did no wrong violates
public policy. Fifty years of Supreme Court jurisprudence answers that question
"no." Repeated decisions by Oregon courts and the Oregon Employment Relations
Board ("ERB" or "Board") over the last 15 years answer that question "no."
On January 29, 2010, Officer Ronald Frashour was confronted with the
worst of situations for a police officer. A man reported to be armed, reported to
have threatened suicide by police, who was failing to comply with police
commands, reached deep into his waistband where guns are kept, as he sprinted
towards a car that would serve as hard cover in a gunfight. Officer Frashour, whose
role at the scene was to protect others as what the City's Police Bureau ("Bureau")
calls "lethal cover," had a split second to decide whether to fire his gun at Mr.
Campbell. Officer Frashour determined that Mr. Campbell posed an immediate
threat of death or serious physical injury to the officers and civilians at the scene
and fired.
Eleven of Officer Frashour's law enforcement trainers testified at the
arbitration hearing. The 10 other officers at the scene who witnessed part or all of
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the incident also testified. All 21 of these officers testified that Officer Frashour
complied with his training and violated no City rule or policy. Nevertheless, the
City terminated Officer Frashour's employment for violating its rules against
excessive and unjustified deadly force.
In their collective bargaining agreement, the City and Respondent Portland
Police Association ("PPA") have agreed to "final and binding" arbitration to
resolve disputes over whether the City has just cause to discipline its police
officers who are members of the PPA. Here, the parties selected Arbitrator Jane
Wilkinson to hear the PPA's challenge to Officer Frashour's termination. In an
exhaustive opinion, the Arbitrator carefully reviewed the testimony of 31
witnesses, including rank-and-file officers, supervisors, trainers, civilians, and
experts. She conducted 16 days of hearing and considered over 115 exhibits. She
watched first-hand the testimony of Officer Frashour, the City's police chief, and
civilian and police eyewitnesses to the incident. The hearing before the Arbitrator
gave her the most thorough of opportunities to consider the implications of what
happened on January 29, 2010. In the end, the Arbitrator held that Officer Frashour
had not violated any City rule or policy; that the City lacked just cause to terminate
his employment; and that he should be reinstated. The City now challenges the
Arbitrator's decision and, indeed, much more—whether there can even be
arbitration of disciplinary cases arising out of use of force incidents.
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B.

Nature of the Order to Be Reviewed
The PPA filed an unfair labor practice complaint with ERB, alleging that the

City had violated ORS 243.672(1)(g) by refusing to implement the final and
binding arbitration award that reinstated Officer Frashour to his employment with
the City. The City answered that implementing the Arbitrator's award would
violate public policy under ORS 243.706(1). In its Rulings, Findings of Fact,
Conclusions of Law and Order ("Order"), the ERB rejected the City's public policy
defense, held that the City violated ORS 243.672(1)(g), and ordered the City to
implement the Arbitrator's award. (ER-49). The City seeks judicial review of that
Order.
C.

Statutory Basis for Judicial Review
This Court has jurisdiction under ORS 183.482(1).

D.

Dates Governing Appeal
The City's petition for review is timely.

E.

Question Presented on Review
The PPA disagrees with the City's framing of the question on review, and

believes the ERB's simpler recitation of the issue is appropriate: "Did the City
violate ORS 243.672(1)(g) when it decided not to implement the arbitration award
issued by Arbitrator Jane Wilkinson on March 30, 2012?" (ER-29). The ERB
answered that question "yes." This Court should affirm the ERB's decision.
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F.

Summary of the Argument
This is not a case of first impression. Oregon appellate courts and the ERB

have provided extensive guidance on applying the public policy exception under
ORS 243.706(1) to final and binding labor arbitration awards. Two prior appellate
cases are of particular import—Deschutes County Sheriff's Ass'n v. Deschutes
County, 169 Or App 445, 454 (2000), rev den., 332 Or 137 (2001) and Washington
County Police Officers'Ass'n v. Washington County, 335 Or 198 (2003). The City
fails to mention the key principles enumerated in these cases, let alone apply them
to this matter. It is apparent why; these prior cases completely resolve this matter
in favor of enforcing the arbitration award that reinstates Officer Frashour.
Under this Court's ruling in Deschutes County, the public policy analysis
under ORS 243.706(1) begins and ends at an arbitrator's "not guilty" finding.
Because Arbitrator Wilkinson held that Officer Frashour did not engage in the
misconduct for which he was disciplined, the Arbitrator's award cannot violate
public policy. Moreover, under Washington County, there is no clearly defined
public policy that prohibits reinstating a police officer who did not engage in
misconduct.
G.

Statement of Facts
Officer Frashour is a City police officer and a PPA member. (ER-33). On

January 29, 2010, Officer Frashour used deadly force in the line of duty. (ER-34-
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36). In response, the City terminated his employment. (ER-33). On November 17,
2010, the PPA filed a grievance challenging Officer Frashour's termination as
lacking "just cause" under the parties' collective bargaining agreement. The City
denied the PPA's grievance, and the parties processed the matter to "final and
binding" arbitration under the collective bargaining agreement. (ER-31, 33).
In advance of the hearing, the parties stipulated that the issue before the
Arbitrator was whether the City had just cause to terminate Officer Frashour, and
further stipulated that the Arbitrator "had the authority to issue a final and binding
decision on the issues submitted." (ER-33).
Upon the bedrock of these stipulations, the Arbitrator held 16 days of
hearing; heard from 32 witnesses, including Officer Frashour and the City's police
chief; and considered approximately 115 exhibits. (ER-33; SER-3). On March 30,
2012, the Arbitrator issued a lengthy, reasoned award, holding that the City lacked
just cause to terminate Officer Frashour and ordering his reinstatement. (ER-3442). After a sweeping review of the City's use of force standards and training, the
Arbitrator specifically concluded that Officer Frashour had not violated any City
policy. (ER-37-42). In so concluding, the Arbitrator found as follows. See
Washington County, 335 Or at 205 (2003) (a court's consideration of factual
matters is limited to the arbitrator's fact-finding as set out in her award).
At around 4:22 p.m. on January 29, 2010, City police were dispatched to a
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Northeast Portland apartment complex to conduct a welfare check on Angie Jones
and her children. The police dispatchers described Ms. Jones' companion, Aaron
Campbell, as suicidal, possessing a gun, and wanting to commit "suicide by
police." (SER-6; ER-34). As the Arbitrator explained, "Law enforcement officers
are understandably wary of [a suicide by police] threat because it indicates an
intent to provoke police into shooting, perhaps by shooting at police first." (SER18).
Soon after police officers began arriving at the apartment complex, Ms.
Jones came out of the apartment and told one of the officers that her three young
children were inside with Mr. Campbell. Ms. Jones also relayed that Mr. Campbell
kept a gun inside a sock in the pocket of the jacket he was wearing. About twenty
minutes later, Mr. Campbell texted Ms. Jones to find out what was happening
outside. During the text exchange, Ms. Jones indicated that, "they want you to
come outside," to which Mr. Campbell eventually responded, "don't make me get
my gun, I ain't playing." (ER-34).
The number of police officers responding to the developing incident grew,
with Officer Frashour and his partner arriving at the scene at 5:29 p.m. In a brief
conversation with another officer, Officer Frashour learned that Mr. Campbell was
armed with a gun and had threatened suicide by police. Officer Frashour also heard
the radio dispatch of Mr. Campbell's text message, "don't make me get my gun, I
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ain't playing." (ER-34).
Officer Frashour had a very specific task once on scene. He was designated
to provide lethal cover with a high-powered rifle as a member of a four-officer
custody team that was positioned behind a police car. With him were Officer Ryan
Lewton, who was equipped with a less-lethal bean bag gun, and two other officers
carrying holstered weapons, who were present to take hands-on custody if
necessary. Some distance away to the left of the custody team was a K-9 officer,
who had positioned himself and his German shepherd behind dumpsters. (ER-34).
At approximately 5:34 p.m., the three children came out of the apartment.
Officers had mixed reactions to the development; while positive that the children
were safe, officers were also worried that Mr. Campbell might be removing the
children from harm's way "so that he could provoke the police or fire his gun at
them." (ER-35).
Approximately 30 minutes later, Mr. Campbell unexpectedly emerged from
the apartment, surprising all of the officers. Witnesses, including officers and
civilians, described Mr. Campbell as wearing a jacket, a notable fact given Ms.
Jones' prior statement to police about where he usually kept his gun. (ER-35).
Though Mr. Campbell walked backwards to the custody team with his hands
behind his head, (ER-35), he did so with a determined pace that some witnesses
found "surprising," "a real threat," "like he was just escalating things," and
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"worrisome." (SER-7).
The Arbitrator painstakingly laid out the testimony of the many
eyewitnesses to the event. As might be expected with a rapidly unfolding critical
incident, the eyewitnesses' accounts differed somewhat. For example, some
eyewitnesses testified that as he moved back to the custody team, Mr. Campbell
complied with the commands given by Officer Lewton. Other eyewitnesses
disagreed, testifying that Mr. Campbell "was definitely not following directions, he
was not following his orders." (SER-8).
All officers on the scene facing Mr. Campbell believed he was carrying his
gun on his person as he approached the custody team, even though no officer saw
the gun. (ER-35; SER-9). Officers are trained that handguns can be concealed
without a visible bulge in a subject's clothing and that officers should not await the
"glint of steel" before taking action, lest it be too late to act. (SER-9-11, 17). Even
the City's expert witness stated that "it was reasonable to believe Mr. Campbell
was armed." (SER-19).
When Mr. Campbell stopped about 15-20 feet from the custody team, he
failed to comply with Officer Lewton's commands that he put his hands in the air,
(ER-35-36), a command given "because having one's hands in the air makes it
more difficult to reach for a gun; it also helps officers see whether there is a gun in
the waistband area and it makes it easier to secure the person." (SER-10).
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Witnesses described Mr. Campbell as turning slightly to the left toward the officers
and saying, "Go ahead and shoot me, go ahead and fucking shoot me" in an angry
or hostile tone. (ER-36; SER-10). When Mr. Campbell failed to comply with
commands, Officer Lewton fired a round from his beanbag gun, striking Mr.
Campbell in the buttocks or thigh area. (SER-10). Though beanbag rounds can be
very painful, "the pain can be mitigated or blocked by padded clothing. In addition,
some subjects may be in a mental state that allows them to appear impervious to
the pain." (ER-36; SER-11).
For the Arbitrator, the case turned on Mr. Campbell's actions over the next
few seconds, including his reaction to being struck by a bean bag round and his
subsequent hand motions as he ran. Officer Frashour saw Mr. Campbell stumble
forward after being struck by the beanbag, and then right himself to his original
position with his hands still behind his head. (SER-11). For Officer Frashour, the
stumble forward "was obviously a reaction to the beanbag but the deliberate way in
which Mr. Campbell righted himself did not resemble any pain reaction that [he]
had ever seen." (ER-36; SER-11). After righting himself, Mr. Campbell briefly
paused, and began sprinting "in the direction of his apartment and the Volvo
parked in front of it. Officers agreed that the Volvo could be used as cover by Mr.
Campbell should he decide to start shooting at officers." (SER-11).
As Mr. Campbell ran, "the view trajectory of witnesses varied, depending on
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their location." (ER-36; SER-11). Although most witnesses agree that as he ran,
Mr. Campbell lowered his arms, witnesses differed as to what Mr. Campbell did
with his hands. (ER-36). Some witnesses did not see what Mr. Campbell did with
his hands or only had a partial view. (SER-11-13). Other witnesses described Mr.
Campbell as reaching into or towards his waistband as he was running. (SER-1113).
Reaching for one's waistband is of particular concern to police officers. As
the Arbitrator explained:
"Like other law enforcement officers across the country,
Portland Police officers are trained that weapons are
often secreted in the waistband of clothing. In fact, there
are a sizeable number of reported cases holding that
police have justifiably shot an unarmed person who
appeared to be making a furtive gesture towards his
pocket or waistband in order to draw a weapon."
(SER-16).
As the Arbitrator recounted at significant length, witnesses at the scene did
not believe that Mr. Campbell's reach into his waistband and sprint towards the
Volvo was a pain reaction to being beanbagged. (SER-20-22). The Arbitrator
recited Officer Frashour's observations:
"[Officer Frashour] observed Mr. Campbell pause, a
'substantial break in the action,' then bring his left hand
down behind his back and turn about 45 degrees toward
the Volvo. Tr. 3094. By the time he finished the turning
motion, Mr. Campbell's hand was completely in his pants
beneath his waistband, [Officer Frashour] testified. He
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began to sprint away, still with his left hand in his pants
beneath his waistband. [Officer Frashour] did not think
that Mr. Campbell's reach was a reaction to the pain of
being beanbagged. Mr. Campbell's pause preceded his
reach into the waistband, and during that pause Mr.
Campbell displayed no reaction to the beanbag, testified
[Officer Frashour]. He stated that when a subject feels
the pain of a beanbag, he exhibits this by instinctively
reaching for the area that was struck, violently arching
the back, crying out, or falling to the ground. When a
person reaches for the struck body part, he typically does
not have the frame of mind to reach underneath his
clothing, [Officer Frashour] stated. Mr. Campbell's reach
seemed too methodical to be a reaction to the beanbag, he
testified."
(SER-13-14; see ER-36).
About three seconds elapsed between the time Mr. Campbell began running
and when he was fatally shot. The Arbitrator explained:
"As Mr. Campbell was running with his hand down his
pants, [Officer Frashour] thought he was reaching for a
gun. [Officer Frashour] recalled thinking, 'don't do that;
oh my gosh, don't do that, what are you doing, don't do
that,' he testified. This was the first time he became
aware of having Mr. Campbell in the sights of his rifle.
He testified that he was trying to give Mr. Campbell a
chance to remove his left hand from his pants and bring it
up empty. He also was thinking that he could not let Mr.
Campbell get to the Volvo, which would have provided
hard cover. He turned his attention from the rifle's sight
to Mr. Campbell's hands to give him another chance to
not be pulling out a gun, but instead Mr. Campbell
appeared to be pulling out an object, testified [Officer
Frashour]. [Officer Frashour] remembered thinking,
'gun,' and thinking, 'I have to.' As Mr. Campbell neared
the right front corner of the Volvo, [Officer Frashour]
fired upon him. He fell a foot or two from the corner of

12
the Volvo. The shot was fatal. Mr. Campbell turned out
not to be armed; he had left his gun in Ms. Jones's
apartment. [Officer Frashour] testified that using deadly
force was 'the hardest thing in the world to do.'"
(SER-13; see ER-36-37).
In analyzing Officer Frashour's conduct, the Arbitrator summarized cases
that address the use of deadly force by law enforcement officers. The Arbitrator
also considered and rejected the City's core argument before this Court: that the
Arbitrator should defer to the City's decision to discharge Officer Frashour. (ER37). In so doing, she considered four dispositive questions and concluded that:
1.

It was objectively reasonable for Officer Frashour to believe that Mr.

Campbell was armed when he emerged from the apartment. (ER-37).
2.

There was "sufficient evidence to support [Officer Frashour's] view

that Mr. Campbell appeared to be placing or digging his left hand into the
waistband area of his pants as he ran." (ER-38).
3.

It was objectively reasonable for Officer Frashour to believe that Mr.

Campbell was reaching into his waistband for a gun to shoot at others. (ER-38-40).
4.

There were no reasonable alternatives to deadly force. (ER-40-41).

Ultimately, the Arbitrator determined that Officer Frashour had violated no
City policy:
"This was a very tragic case, one where the Mondaymorning quarterback has the clear advantage when
divining what went wrong. The case law regarding the
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Constitutional use of deadly force has been particularly
instructive. Although it turned out that Mr. Campbell did
not have a gun with him in the parking lot, Graham and
its progeny consistently emphasize that '20-20 hindsight'
must be avoided. Further, as the recitation of cases
showed, those adjudicators have had little difficulty
concluding that if a subject appears to be reaching for
what could reasonably be considered a gun, deadly force
is justified, even though no weapon has been observed.
The courts have not said that every reaching motion
justifies lethal force, but where the circumstances
indicate that the subject could be armed and has indicated
possible intent to use the weapon, then deadly force will
survive the Constitutional test. The Portland Police
Bureau directives on lethal force essentially mirror the
Constitutional standard articulated by the courts. The
courts are not willing to require law enforcement officers
to take risks to themselves or to the safety of others.
Further, as the courts have instructed, the determination
of reasonableness must make allowances for the splitsecond decision making that is required of police
officers. Although the events here unfolded over a period
of time, the critical period was during the few seconds
between the time Officer Lewton shot the initial beanbag
rounds and the time that Mr. Campbell neared the Volvo.
The situation with Mr. Campbell changed very rapidly,
forcing [Officer Frashour] to make a quick decision.
"In the instant case, although Mr. Campbell had not
committed a crime and displayed some behavior showing
surrender and compliance (although this behavior was
inconsistent), the Arbitrator concludes that it was
reasonable to believe that he could be armed, and that
when he ran, there was sufficient evidence for a finding
that Mr. Campbell made motions that appeared to look
like he was reaching for a gun. The Arbitrator also finds
that the reasonable police officer could conclude that had
Mr. Campbell pulled a gun, he would have fired it possibly at others, or perhaps at himself. The case law
points to the conclusion that this is a sufficient basis for
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finding that there was an objectively reasonable basis for
believing that Mr. Campbell posed an immediate risk of
serious injury or death to others.
"Accordingly, the Arbitrator concludes that the City has
not sustained its burden of proving that [Officer
Frashour's] use of force violated Portland Police Bureau
[policy]. It lacked just cause to terminate [Officer
Frashour], and the grievance is sustained."
(ER-41-42).
Although the Arbitrator determined that Officer Frashour had done no
wrong, the City refused to implement the Arbitrator's final and binding award that
reinstated Officer Frashour. (SER-6; ER-42).
RESPONSE TO ASSIGNMENT OF ERROR
The ERB did not err when it held that the City committed an unfair labor
practice under ORS 243.672(1)(g) by refusing to implement the Arbitrator's award.
A.

Preservation of Error
The City has preserved its assignment of error.

B.

Standard of Review
This Court reviews the ERB's Order "for substantial evidence, substantial

reason, and errors of law." Three Rivers Ed. Ass'n v. Three Rivers Sch. Dist., 254
Or App 570, 571, 294 P3d 547 (2013).
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ARGUMENT
A.

The City violated ORS 243.672(1)(g).
ORS 243.672(1)(g) makes it an unfair labor practice for a public employer to

"[v]iolate the provisions of any written contract with respect to employment
relations including an agreement to . . . accept the terms of an arbitration award,
where previously the parties have agreed to accept arbitration awards as final and
binding upon them."
Here, Article 22.5 of the parties' collective bargaining agreement provides
for "final and binding" arbitration. (ER-31). The parties invoked that provision at
the arbitration hearing, and stipulated that the Arbitrator decide whether the City
had "just cause" to discharge Officer Frashour under Article 21 of the collective
bargaining agreement. (ER-31, 33). The City further "stipulated that the dispute
was properly before the arbitrator who had the authority to issue a final and
binding decision on the issues submitted." (ER-34).
The City's refusal to accept an arbitration award that it agreed would be final
and binding violates its own stipulation and the plain language of ORS
243.672(1)(g). The ERB has long found a strong public policy favoring deferral to
arbitration awards. Final and binding arbitration is "a fast, economical, and
efficient way for parties to peacefully resolve their disputes and avoid labor
unrest." Marion County Law Enforcement Ass'n v. Marion County, Case No. UP-
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24-08, 23 PECBR 671, 685 (2010). In deferring to the arbitrator, the ERB will not
"become embroiled in the merits of the dispute," id. at 685-86, and will not engage
in a "right/wrong" analysis to determine if the arbitrator's decision is correct, (ER48).
The ERB's standard is rooted in Supreme Court precedent, which drives the
notion that courts do not review an arbitrator's award for factual or legal error. See,
e.g., E. Associated Coal Corp. v. Mine Workers, 531 US 57, 62 (2000) (even
"serious error does not suffice to overturn [an arbitrator's] decision"); United
Paperworks Int'l Union v. Misco, Inc., 484 US 29, 38 (1987) (courts "do not sit to
hear claims of factual or legal error by an arbitrator"); United Steelworkers of
America v. Enterprise Wheel & Car Corp., 363 US 593 (1960) ("[t]he refusal of
courts to review the merits of an arbitration award is the proper approach to
arbitration under collective bargaining agreements"). Oregon courts have adopted
this deferential standard for reviewing arbitration awards. See Corvallis Sch. Dist.
v. Corvallis Ed. Ass'n., 35 Or App 531 (1978).
The combination of the City's agreement to abide by "final and binding"
arbitration awards under the PPA collective bargaining agreement and the firmly
established public policy favoring deferral to arbitration awards yields but one
result—the City violated ORS 243.672(1)(g) by refusing to implement Arbitrator
Wilkinson's final and binding award that reinstated Officer Frashour.

17
B.

The ERB Correctly Applied Its Three-Part Public Policy Test Under ORS
243.706(1).
In arguing that it did not violate ORS 243.672(1)(g), the City asserts that the

Arbitrator's decision violates the "public policy" exception found in ORS
243.706(1). The statute provides in pertinent part:
"A public employer may enter into a written agreement
with the exclusive representative of an appropriate
bargaining unit setting forth a grievance procedure
culminating in binding arbitration or any other dispute
resolution process agreed to by the parties. As a
condition of enforceability, any arbitration award that
orders the reinstatement of a public employee or
otherwise relieves the public employee of responsibility
for misconduct shall comply with public policy
requirements as clearly defined in statutes or judicial
decisions including but not limited to policies respecting
sexual harassment or sexual misconduct, unjustified and
egregious use of physical or deadly force and serious
criminal misconduct, related to work."
ORS 243.706(1).
The ERB employs a three-step test when analyzing the enforceability of an
arbitrator's award under ORS 243.706(1):
(1) The ERB first determines "whether the arbitrator found that the grievant
engaged in the misconduct for which discipline was imposed;"
(2) If so, the ERB determines "if the arbitrator reinstated or otherwise
relieved the grievant of responsibility for the misconduct;" and
(3) If so, the ERB then determines "if there is a clearly defined public policy,
as expressed in statutes or judicial decisions, that applies to the award and
makes the award unenforceable."
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(ER-46). Under this test, the analysis of the "clearly defined public policy" under
the third-step only occurs if the first two steps are satisfied. (ER-47). See Marion
County, 23 PECBR at 687.
1.

The Arbitrator's "Not Guilty" Finding Ends The Matter.

Here, the analysis should begin and end at the first step of the ERB's threepart test. As the ERB held, because the Arbitrator determined that Officer Frashour
was not guilty of any misconduct, the Arbitrator's award reinstating Officer
Frashour was enforceable on its face. The ERB explained:
"The City dismissed Frashour because it believed he had
violated City policies, including Policy 1010.10 (Deadly
Physical Force) and Policy 1010.20 (Physical Force).
After hearing from 31 witnesses, reviewing 115 exhibits,
and researching the legal standards for officer involved
shootings, the arbitrator concluded that there was an
'objectively reasonable basis' for Officer Frashour to
believe that Mr. Campbell posed 'an immediate risk of
serious injury or death to others.' (Award, p. 73.) The
arbitrator then held that the City did not prove Officer
Frashour violated Policies 1010.10 and 1010.20 and
therefore lacked just cause to terminate Officer Frashour.
In sum, Officer Frashour was not guilty of the
misconduct for which discipline was imposed.
"Applying the analysis developed in our cases, our
review of the current matter complete. There is no need
for any further analysis by this Board once the arbitrator
determines that the grievant did not engage in
misconduct. The arbitration award must be
implemented."
(ER-46-47).
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In so holding, the ERB relied on this Court's prior decision in Deschutes
County, 169 Or App at 445. There, this Court considered the enforceability of an
arbitration award that reinstated a corrections officer accused of violating the
employer's use of force policies. This Court rejected the employer's public policy
defense under ORS 243.706(1), reasoning that the arbitrator had found the
employee "not guilty" of the misconduct for which he was disciplined:
"The arbitrator determined that [the employee] was not
guilty of the misconduct for which he was disciplined.
The arbitrator also found that [the employee] was not
disciplined for other misconduct. It does not matter if the
[the employer], ERB, or this court agrees with that
determination. The point is that the [employer] agreed to
resolve labor disputes through binding arbitration, and,
subject to certain limitations that do not apply here, it
must accept the outcome."
Deschutes County, 169 Or App at 455 (citations omitted; emphasis in original).
The ERB has subsequently applied the Deschutes County principle to uphold an
arbitrator's opinion that a corrections officer discharged for inappropriate use of
force had not, in fact, engaged in misconduct. Marion County, 23 PECBR at 687.
Under Deschutes County, the Arbitrator's determination that Officer
Frashour was not guilty of any misconduct ends the public policy analysis.
Moreover, even if the ERB had proceeded to the second step of its three-part test,
where the ERB determines "if the arbitrator reinstated or otherwise relieved the
grievant of responsibility for the misconduct," (ER-46; emphasis added), the City's
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objections to the Arbitrator's award can be quickly rejected. Arbitrator Wilkinson
determined that Officer Frashour did not engage in misconduct. Definitionally,
without a finding of misconduct, the second element of the three-part test cannot
be satisfied.
2.

Even If This Court Reaches The Third-Step Of The Analysis, The
Arbitration Award Is Enforceable.

Only at the final step of ERB's three-part inquiry is an arbitration award
tested against a clearly defined public policy. Even if this Court were to reach the
third step, it would find the City's proffered public policy defenses sorely lacking.
The City's defenses can be whittled down to two general categories: (a) The ERB's
three-part test is wrong; and (b) Arbitrator Wilkinson's award reinstating Officer
Frashour violates the public policy that requires arbitrators to defer to the City's
own determination that Officer Frashour violated City use of force policies. Each is
debunked in turn.
a.

There Is No Basis To Deviate From The ERB's Three-Part Test
For Enforcement Of Arbitration Awards Under ORS
243.706(1).

The City's first argument for reversing the ERB's Order is that the ERB's
three-part test for analyzing public policy cases under ORS 243.706(1) is wrong.
(Pet. Br. at 10-14). Instead, according to the City, the Legislature intended for
arbitrators to simply defer to a police agency's determination of whether an officer
violated use of force policies. It follows for the City that the ERB's sole task was to
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review the Arbitrator's award to see if she "gave sufficient deference to the policy
determinations by the City and its Chief of Police." (Pet. Br. at 13-14). The City
suggests that if the Arbitrator agrees with the City's conclusion that Officer
Frashour violated City use of force policies, then the Arbitrator's award is
consistent with public policy. But if the Arbitrator disagrees with the City and
holds that Officer Frashour did not violate any City policy, then her award violates
public policy because she did not defer to the City's decision. In other words, the
City argues that it can make an incorrect disciplinary decision, one that might be
motivated by political concerns or driven by an inadequate investigation, and that
its decision must be upheld by an arbitrator.
That can't be right. In effect, the City argues for an outcome-driven public
policy standard that would allow it to refuse to comply with any arbitration award
in which the City loses. That is, the City argues that since it determined that
Officer Frashour's use of force violated City policy, the Arbitrator's award to the
contrary must be reversed as void for public policy. It would follow that, at least in
use of force cases, final and binding arbitration awards are simply advisory to the
employer.
In so arguing, the City entirely misses four critically important points. First,
the City's public policy standard would embroil the ERB and courts in
"right/wrong" analyses of labor arbitration decisions. Under the City's argument,
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the Arbitrator's decision was wrong because she disagreed with the City's
determination that Officer Frashour had violated the City's use of force policies.
(Pet. Br. at 21-23).
The City cannot make such an argument. As the ERB stated below, "We
have been told by courts not to engage in a right-wrong analysis, but rather to
ensure that the parties got what they bargained for—a binding decision by an
arbitrator." (ER-48). Under the Public Employee Collective Bargaining Act
(PECBA), "it is not our job to make sure the arbitrator is right. To the contrary, we
must enforce the arbitrator's award even if we are convinced the arbitrator was
wrong. " Marion County, 23 PECBR at 685; see Misco, 484 US at 38 ("[C]ourts
thus do not sit to hear claims of factual or legal error by an arbitrator[.]"); Brewer
v. Allstate Ins. Co., 248 Or 558, 562 (1968) ("Neither a mistake of fact or law
vitiates an [arbitration] award"); Portland Ass'n of Teachers and Jim Hanna v.
Portland Sch. Dist. 1J, 18 PECBR 816, 836-37(2000), ruling on motion to stay 19
PECBR 25 (2001), aff'd without opinion 178 Or App 634, rev den 334 Or 121
(2002) (it is not the ERB's role to correct an arbitrator's decision even if the ERB is
convinced it is erroneous).
Second, the parties bargained for "final and binding arbitration" in their
collective bargaining agreement, not "final and binding unless the City disagrees
with the conclusion" or "final and binding except in use of force cases," as the City
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would have it. The parties' choice to use "final and binding arbitration" to resolve
contractual disputes is a choice that must be respected in the same way as the
parties' agreement on wages and health care benefits.
Third, the City ignores that the Legislature has clearly expressed its
preference for binding arbitration as the way of resolving labor disputes. As the
ERB has explained:
"The Public Employee Collective Bargaining Act
(PECBA) recognizes the importance of 'encouraging
practices fundamental to the peaceful adjustment of
disputes' between public employers and their employees
in order to avoid labor unrest that might impair or
interrupt necessary services to the public. ORS
243.656(3). Arbitration is a fast, economical, and
efficient way for parties to peacefully resolve their
disputes and avoid labor unrest. The arbitration process,
and agreements by parties to use it, are therefore
encouraged under the PECBA. Because of the strong
public policy favoring arbitration, we review arbitration
awards under a standard designed to minimize
interference with the parties' agreement to use the process
and to accept the award as binding."
Marion County, 23 PECBR at 685; see also Enterprise Wheel, 363 US at 593
(discussing the policy preference for finality of arbitration awards).
Fourth, the ERB's three-part test for enforcement of arbitration awards under
ORS 243.706(1) is firmly planted in the text, context, and legislative history of the
statute. In attacking the efficacy of the ERB's three-part test, the City focuses on
the legislative history behind ORS 243.706(1). (Pet. Br. at 12-13). There are two
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curious aspects to the City's legislative history arguments: (1) The City spends
virtually no time on the actual text of ORS 243.706(1); and (2) The City fails to
recognize that the ERB has rejected every one of its legislative history arguments.
The City's unwillingness to focus on the actual language of ORS 243.706(1)
is understandable; the text of ORS 243.706(1), as applied to this case, could hardly
be clearer. The statute limits the public policy exception to cases where the
employee has violated employer policies respecting "unjustified and egregious use
of physical or deadly force." ORS 243.706(1). The statute is obviously designed
for cases where the employee's misconduct has been accepted by an arbitrator, yet
the arbitrator has elected to mitigate the employer's discharge decision.
Here, however, it was Officer Frashour's compliance with the City's rules
that was established by the arbitration process. Officer Frashour's use of deadly
force was not "unjustified and egregious." Nor did his conduct violate the City's
rules. By its unambiguous terms, ORS 243.706(1) does not apply to this case
because the Arbitrator held that Officer Frashour was "not guilty" of any
misconduct. See Deschutes County, 169 Or App at 454; Marion County, 23
PECBR at 687.
Further, the City fails to even mention the fact that the ERB has considered,
at greater length and with more objectivity than the City, and soundly rejected
every one of the City's legislative history arguments. In 2010, the ERB reviewed
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and reapplied its three-part test after engaging in a thorough analysis of the
statutory text and context, legislative history, and cases interpreting ORS
243.706(1). Marion County, 23 PECBR at 687-702. The ERB's review of the
legislative history in Marion County is of particular relevance in this case.
Here, in calling for the ERB to abandon its three-part test in favor of a
"right/wrong" analysis of arbitration awards, the City relies on commentary by
Senator Neil Bryant during the 1995 enactment of SB 750, which amended ORS
243.706 to its current form, including references to a 1995 arbitration award
reinstating a Portland Police officer who had justifiably used deadly force in the
line of duty. (Pet. Br. at 12-13). In Marion County, the ERB summarily rejected
this legislative history as "add[ing] no pertinent new insights" to the ERB's
enforcement analysis. 23 PECBR at 693-95.
In considering the Arbitrator's award that reinstated Officer Frashour, the
ERB once again considered the legislative history behind SB 750. The ERB again
rejected the legislative history as unhelpful. As the ERB explained, the plain text
and context of ORS 243.706(1) and the appellate court cases interpreting that
statute—including Deschutes County and Washington County—provide the
necessary guidance:
"The court's interpretation of the text and context of ORS
243.706(1) must be given greater weight than the
legislative history in our analysis. And the message from
the court is clear: this Board is to review the award, not

26
the underlying conduct, in determining whether to
enforce an arbitration award. We are not to substitute our
judgment for the arbitrator's determination of whether the
public employee engaged in the conduct resulting in
discipline. Finally, we can hold that an award is
unenforceable only if the award violates public policy as
clearly defined in statutes or judicial decisions."
(ER-46). See State v. Gaines, 346 Or 160, 171, 206 P3d 1042 (2009) ("there is no
more persuasive evidence of the intent of the legislature than" the text and context
of a statute).
Indeed, Oregon appellate courts have considered ERB cases that have
applied the three-part test for testing the enforceability of arbitration awards under
ORS 243.706(1). None of the courts have questioned, let alone rejected, the threepart test. See Washington County, 335 Or 198 (2003); Washington County Police
Officers' Ass'n v. Washington County, 187 Or App 686 (2003); Salem-Keizer Assn.
v. Salem-Keizer Sch. Dist. 241, 186 Or App 19 (2003); Washington County Police
Officers' Ass'n v. Washington County, 181 Or App 448 (2001); Deschutes County,
332 Or at 137.
This field has been plowed. Over the last 15 years, the ERB has performed
multiple, exhaustive reviews of ORS 243.706(1) and the legislative history behind
the public policy exception adopted by the Oregon Legislature in 1995. Over that
same period of time, Oregon appellate courts have considered but not questioned
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the ERB's thorough analyses. The ERB's three-part test is based on the plain
language of ORS 243.706(1), and there is no basis to depart from it.
b.

Arbitrator Wilkinson's Award Does Not Violate Any Clearly
Defined Public Policy.

The City's second argument for reversing the ERB's Order is that Arbitrator
Wilkinson's award violates the public policy that requires arbitrators to defer to the
City's own determination that Officer Frashour violated City use of force policies.
(Pet. Br. at 14-24). The City completely misses the mark for at least two reasons.
First, the pertinent issue is whether there is a clearly defined public policy in
statutes or judicial decisions that prohibits reinstating a police officer who did not
engage in misconduct. The City does not—and cannot—cite to such a public
policy because it does not exist.
The "clearly defined" public policy inquiry occurs at the last step of the
ERB's three-part test. As the ERB put it, the inquiry requires an examination of
whether "there is a clearly defined public policy, as expressed in statutes or judicial
decisions, that applies to the award and makes the award unenforceable." (ER-46).
This final step draws its essence from the plain language of ORS 243.706(1),
which states that the "arbitration award . . . shall comply with public policy
requirements as clearly defined in statutes or judicial decisions."
In applying this final step to Officer Frashour's case, the ERB held that:
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"If we were to advance to the third part of the analysis,
however, we would still require the City to implement
the [Arbitrator's] award. What we then determine, based
on the Court's holding in Washington County, is whether
an award reinstating an employee who did not engage in
misconduct violates the public policy requirements as
clearly defined in statutes or judicial decisions. Clearly,
the award did not."
(ER-47).
In so holding, the ERB applied the principle enumerated by the Oregon
Supreme Court in Washington County, 335 Or at 205-206. There, the court
interpreted and applied the ORS 243.706(1) public policy exception to an
arbitration award that reinstated a corrections officer who had engaged in drugrelated misconduct. The Court made clear that the analysis focuses on whether the
arbitration award that orders reinstatement violates public policy. Id. As applied
here, whether Officer Frashour's conduct—i.e., his use of deadly force—violates
public policy is irrelevant. See id. Further, as the Court put it, "a statute or judicial
decision must outline, characterize, or delimit a public policy in such a way as to
leave no serious doubt or question respecting the content or import of that policy."
Id.
Thus, the dispositive public policy inquiry in this case is whether Arbitrator
Wilkinson's award, which orders the reinstatement of a police officer who
justifiably used deadly force under the City's policies, violates any "public policy
requirements as clearly defined in statutes or judicial decisions." ORS 243.706(1);

29
Washington County, 335 Or at 200, 205-06; Marion County, 23 PECBR at 695-96,
700.
There is no public policy of that sort. Given that the root of the dispute is
Officer Frashour's use of deadly force, the clearly defined public policy in statutes
or decisions must be limited to "unjustified and egregious use of physical or deadly
force" under the plain language of ORS 243.706(1). Like 22 expert and rank-andfile police witnesses who testified in the arbitration hearing, Arbitrator Wilkinson
determined that Officer Frashour's use of deadly force was justified. (ER-46-47;
SER-3). This Court should accept the Arbitrator's "not guilty" finding, Deschutes
County, 169 Or App at 455, and not "critically review evidence considered by the
arbitrator" and substitute "its own characterization of the evidence for that of the
arbitrator," Marion County, 23 PECBR at 697.
Further, none of the State statutes regarding deadly force policies and federal
civil rights statutes cited by the City "even mention the pertinent issue, i.e.,
whether public policy prohibits reinstating [Officer Frashour]—and they certainly
do not describe a policy that is clear beyond any serious doubt." Marion County,
23 PECBR at 700; see Washington County, 335 Or at 205-206 (explaining that the
key inquiry concerns the award of reinstatement, which must be measured against
a clearly defined public policy that is free from serious doubt).
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Second, contrary to the City's position, there is no "clearly defined" public
policy in statutes or judicial decisions that requires a labor arbitrator to defer to the
City's own interpretation and application of its use of force policies. Under ORS
243.706(1), the City must point to a public policy in "statutes or judicial
decisions." Thus, the City first points to ORS 181.789(2), which requires the City
to formulate deadly force policies. (Pet. Br. at 15). Then, the City points to Oregon
appellate court cases that discuss the common law policy of courts deferring to
State agencies. Those cases, for the City, mean that labor arbitrators must defer to a
local police agency's interpretation and application of use of force policies. (Pet.
Br. at 16). The City also points to federal civil rights statutes at 42 USC § 1983 and
42 USC § 14141 and judicial decisions interpreting them to bolster its proffered
public policy of deferral. (Pet. Br. at 18-21).
The City's rather opaque argument falls flat. The linchpin in the City's
argument is its assertion that Oregon appellate courts have announced a standard of
deferring to a police agency's interpretation and application of use of force policies.
(Pet. Br. at 16). In so arguing, the City relies on Middleton v. Dept. of Human
Svcs., 219 Or App 458, 183 P3d 1041 (2008) and Jordan v. Employment Dept.,
195 Or App 404, 97 P3d 1273 (2004). Those cases do not stand for that
proposition. Rather, they concern an Oregon court's deferential standard of review
of a State administrative agency's interpretation and application of its
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administrative rules. Fundamentally, the City is not on equal footing with a State
agency. Nor are the City's use of force policies on equal footing with a State
agency's administrative rules. See ORS 181.310(1) (an "agency" is defined as "any
state board, commission, department, or division thereof[.]") (emphasis added).
Further, Middleton and Jordan say nothing about a labor arbitrator's
obligation to defer to a local government's interpretation and application of use of
force policies. Middleton concerns an Oregon Department of Human Services
determination regarding the adoptive placement of a child. 219 Or App at 460.
Jordan involves an Oregon Appeals Board determination regarding unemployment
insurance benefits. 195 Or App at 406. No matter how those cases are manipulated,
they have no bearing on this case.
Moreover, neither ORS Chapter 181 nor federal civil rights statutes require a
labor arbitrator to defer to an employer's interpretation and application of a local
government's use of force policies. In fact, those statutory schemes make no
reference whatsoever to collective bargaining agreements or labor arbitrations. Nor
do those statutory schemes, or the cases cited by the City for that matter, touch on
the relevant inquiry under Washington County: whether there is a prohibition on
reinstating a police officer when an arbitrator disagrees with the employer and
instead determines that the officer did no wrong. 335 Or at 205. Without such a
"clearly defined" statute or judicial decision, there can be no level of deference for
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which the City advocates. See id. at 205-06 ("[T]o be pertinent to our analysis, a
statute or judicial decision must outline, characterize, or delimit a public policy in
such a way as to leave no serious doubt or question respecting the content or
import of that policy.")
If adopted, the impact of the City's argument would be far-reaching in the
labor context. In effect, a labor arbitrator would be bound by a public employer's
interpretation and application of its employment policies. If an arbitrator failed to
defer to—i.e., agree with—the public employer's decision to discipline its
employees, the public employer would be absolved from complying with final and
binding labor arbitration awards. That outcome does little more than make
arbitration awards advisory opinions to a public employer, rendering impotent
collectively bargained "final and binding" arbitration clauses in collective
bargaining agreements. That outcome also contravenes the strong PECBA public
policy favoring final and binding arbitration of labor disputes. See ORS 243.662;
Marion County, 23 PECBR at 685.
CONCLUSION
At some point, this process must end. Final and binding arbitration is a
cornerstone of labor relations; it provides fairness, stability, predictability, and a
speedy way of resolving disputes about the interpretation and application of
collective bargaining agreements. The City agreed that Arbitrator Wilkinson's
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award would be final and binding. After an extensive review of the events of
January 29, 2010, Arbitrator Wilkinson determined that Officer Frashour's use of
deadly force was justified under City policy. He did no wrong.
The fact that the Arbitrator determined that Officer Frashour's use of deadly
force complied with City policy becomes all the more important when diving into
the City's array of public policy arguments. The threshold question in the public
policy analysis is whether Officer Frashour was guilty of misconduct. After all,
there can be no clearly defined public policy in any body of law that prohibits the
reinstatement of a police officer who has engaged in no wrongdoing. All roads lead
back to the same starting point: Officer Frashour did not engage in misconduct.
This Court should not disturb the Arbitrator's award reinstating Officer Frashour's
employment or the ERB's Order requiring the City to comply with the award.
DATED this 15th day of April, 2013.
Respectfully Submitted,
/s/ Anil S. Karia
Anil S. Karia, OSB No. 063902
Tedesco Law Group
Attorneys for Respondent Portland
Police Association
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